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LONDON & LANCASHIRE INDEMNITY CO.OF AMERICA VS. 


1 Declaration. 

Filed November 10, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 66139. 

United States of America to the Use of Rosslvn Steel and Cement 

Company, a Corporation, Plaintiff, 

vs. 

George F. Pawling and Company, a Corporation; London and 
Lancashire Indemnity Company of America, a Corporation, De¬ 
fendants. 


The plaintiff, United States of America to the use of the Rosslvn 
Steel and Cement Company, a corporation, duly created, organized 
and existing under and by virtue of the laws of the State of West 
Virginia, and as such corporation duly authorized to conduct and 
conducting its business, among other places, in the District of Co¬ 
lumbia, and, for brevity, hereinafter referred to as plaintiff, sues 
the defendants, George F. Pawling and Company, a corporation, 
duly created, organized and existing under the laws of the State of 
Pennsylvania; and the London and Lancashire Indemnity Com¬ 
pany of America, a corporation, duly created, organized and exist¬ 
ing under the laws of the State of New York; each said corporation 
heretofore doing and conducting its business in the District of Co¬ 
lumbia in respect of the matters hereinafter set forth; for that, 
whereas, heretofore, to-wit, on the loth day of November, A. D. 
1918, said defendant, George F. Pawling and Company entered into 
a certain formal contract in writing, under seal, with said 
*2 United States of America, the latter acting therein by and 
through C. W. Parks, Chief of the Bureau of Yards and 


Docks, acting under the direction of the Secretary of the Navy, to 
construct and complete, at the Bellevue Magazine, Washington, Dis¬ 
trict of Columbia, seven ordnance storehouses and a building for use 
as a central heating plant, together with plumbing, heating and 
electric lighting systems, and a radial brick chimney, in accordance 
with certain drawings and specifications made a part of said con¬ 
tract, for the agreed compensation of Four Hundred and Thirty- 
three Thousand Two Hundred and Ten Dollars, ($433,210) ; and 
that, thereafter, to-wit, on the 4th day of December, A. D 1918, 
said defendants, George F. Pawling and Company, such corporation 
aforesaid, as principal, and the defendant, London and Lancashire 
Indemnity Company of America, such corporation aforesaid, as 
surety, by their certain writing obligatory, attached to the certain 
contract under seal aforesaid, and sealed with their respective cor- 
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pornte seals and duly delivered, bound themselves, their successors 

fn 1 y i? nd f ev ? rally ’ unt0 the Uni «ed States of America 
died h ',T<r IIl 'ndred and Twenty-nine Thousand Nine Hun- 

i and Sixty-three Dollars, (.$129,963), which said writing ob- 

'to-wU J : eCt ‘° the COnditi0n therein described the 

The condition of this obligation is such, That if the above-bounden 
principal, George F. Pawling & Co. shall well and truly perform 

» a he d Sed da, ° d Xavember 15 ’ 1918 ent ered into with 

the Lmted States, for seven ordnance storehouses and one central 
eating plant at the Bellevue Magazine, Washington, D. C con- 
fonning in all respects to the stipulations, covenants, and conditions 
of said contract, as it now exists or may be modified according to its 

3 promptly make payments to all persons sup- 

] . ng it with labor and materials in the prosecution of the 
"°' -k Provided for in the aforesaid contract, then this obli- 

force andrirtiw ° f n ° effect 1 otherwise to be and remain in full 

And plaintiff says that, thereafter, at the special instance and 
request of said George F. Pawling and Company, party defendant 
herein and upon its promise to make prompt payment therefor 
p aintiff supplied, furnished and provided said George F. Pawling 
and Company with certain materials, to-wit: Lapidolith, fire clay g 

X n ^^ drated hme ’ reinforcing rods, cement plaster and metal 
ath., at the certain and several prices set forth in the particulars 
of demand hereinafter referred to, and which prices were agreed 
upon between plaintiff and the said defendant, George F. Pawling 
and Company, and for which said defendant, George F Pawling 
and Company, agreed and promised to pay in cash upon the rendn 
ion of statements or invoices at the end of each month covering 
the items included in the month embraced in such monthly state- 
inent or invoice; and said use plaintiff furnished and supplied to 
the defendant George F. Pawling and Company for use in the 
prosecution and performance of the work provided for in the certain 
contract between the latter and the United States of America for 
the constiuetion and erection of the certain ordnance storehouses 
and central heating plant at the Bellevue Magazine, at Washing^ 
District of Columbia and the same were actually used in the con¬ 
struct ion of said buildings, the materials, of the several kinds herein¬ 
above specifically described, during the months of .Tune, July and 
August ,1919, aggregating the full sum of Two ThousandNine 
Hundred Se\enty-tivo Dollars and Thirty-five Cents ($2,972.35) 
against which amount, said defendant w-as entitled to and 
4 was given credit for empty bags returned, in the sum of 
three Hundred Twenty-seven Dollars and Forty Cents leav 

iaid “• ‘ 0t fi lndebtedness incurred by it in the several matters afore- 
said in the full sum of Two Thousand Six Hundred Fiftv-one 
Dollars and Seventy Cents ($2,651.70); and which said sum the 
said George F. Pawling and Company faithfully undertook 
promised and agreed to pay the use plaintiff herein at the se eral 
and respective times and in the manner aforesaid, and, on amount 
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of said indebtedness, said defendant, from time to time, but not at 
the several times so agreed upon by it, as aforesaid, made belated 
partial payments, the same aggregating the full sum of One Thou¬ 
sand Four Hundred Eighty-six Dollars and Sixty-six Cents ($1,- 
486.66) thus leaving a difference between the debits and credits in 
the sum of One Thousand One Hundred Fifty-eight Dollars and 
Twenty-nine Cents ($l,lo8.29) on the debit side of said account; 
for which last mentioned amount the said George F. Pawling and 
Company, on, to-wit, the 12th day of April, 1920, executed its certain 
promissory note, payable six (6) months after date, to the order of 
the use plaintiff, without defalcation, for value received, with in¬ 
terest at 6% per annum, but the said George F. Pawling and Com¬ 
pany did not pay the same nor any part thereof, though often re¬ 
quested so to do, and the full sum aforesaid of One Thousand One 
Hundred Fifty-eight Dollars and Twenty-nine Cents ($1,158.29) 
remains wholly overdue and unpaid, all as set forth in the partic¬ 
ulars of demand hereto attached. 

And plaintiff says that the certain materials so supplied, fur¬ 
nished, delivered and provided by said Rosslyn Steel and Cement 
C ompany were accepted bv said George F. Pawling and Company 
r and by said Cnited States of America, in the necessary 

° prosecution of the work required in the construction and 

erection of the certain public buildings aforesaid, and the 
same were actually used and employed in the construction, erection 
and completion thereof. 

further says that the entire work contracted for by 
said George F. Pawling and Company, under the certain contract 
with the L nited States of America, hereinabove referred to (in¬ 
cluding the certain materials, so supplied, furnished, delivered and 
provided by said Rosslyn Steel and Cement Companv, as aforesaid) 
has been completed and accepted by the United States of America, 
and that the latter made its final settlement therefor with said 
George F. Pawling and Company, under date, January 8, 1921. 

And Plaintiff says that said George F. Pawling and Companv has 
not performed all the undertakings in said writing obligatory of 
December 4, 1918, herein aforesaid, by it stipulated to be performed, 
and has breached the certain condition therein contained, and here- 
jnabove set forth, in this, that it has not made full pavment to plain¬ 
tiff™ the said sum of One Thousand One Hundred Fiftv-eight 
Dollars and Twenty-nine Cents ($1,158.29), for the certain ma¬ 
terials so furnished and supplied by it in the prosecution of the work 
provided for in the certain contract aforesaid between said George 
u ^ >a J' in £ an ^ Company and the l nited States of America, and 
that the entire amount thereof, to-wit, the said sum of One Thou- 

i-o^ Hundr ? d Fift >'- ei £ ht dollars and Twentv-nine Cents 
( ; >l,lo8.J9), together with lawful interest thereon, at the rate of 
six (6) per centum per annum from April 12, 1920, until paid, as 
herein claimed, remains and is wholly overdue and owing bv said 
defendant, George F. Pawling and Companv, to said Rosslyn 
b .Steel and Cement Company, the use plaintiff herein, as afore¬ 
said , and, although the said sum is long overdue and un- 
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paid, and although all times have long since passed within which 

has no?r U WaS , agreed ‘° be < )aid ’ as herein aforesaid, the same 
has not been paid, nor any part thereof. 

Steei n fn P dTempn? r that ’ ° n tf J e 5th da , v of April, 1921, said Rosslyn 
k ' Cem , ent Company, the use plaintiff herein, acting therein 

ute^n tW°hnh if S k - ecretar y, made the affidavit required by the stat- 
the Wt c? h , alf ’ al i d procured from the Secretary of the Navy of 
tropt rnted States a duly certified copy of the certain original con- 

nlnffi’tf(? eelfiCa i! 10nS i and b ° nd aforesaid , each and all of which the 
pkmtift now here brings into and shows to the Court. 

n , d plaintld f a . vs t ha t more than six months and less than one 

tWernr no "' ela P sed since the completion and final settlement of 

GWe C °F p Ct r d agre , ei "f nt > und er seal, between said defend- 
,!i’ torge , F ' P a "hng and_ Company and said United States of 

snlTth' 8 ’ da J ed ‘ Sovember lo > 191d . herein aforesaid, and that no 
^l he VT der ’- ° r in , 1 respect thereof, has been brought by the United 
States of America; that, by virtue of the statute in such case made 
provided, there has accrued to the Rosslyn Steel and Cement 

the ra riX y ’ f UC 1 cor P° rati on aforesaid, and the use plaintiff herein, 
tAl actlon > u P°n said certified copy of the contract and bond 
fonZ b T P mentioned, to demand of and from the defendants, 

Tan .!!h^/f lnR and Company, as principal, and said London and 
Lancashire Indemnity Company of America, as surety, such corpo- 

7 Fifn p^n'n’ * he TS? of 0ne Thousand One Hundred 
biftv-eight Dollars and Twenty-nine Cents ($1,158.29), with 

lawful interest thereon at the rate of six (6) per centum ner 
annum from April 12, 1920, until paid. 1 P tUm per 

And plaintiff says that, notwithstanding the said writing oblig¬ 
atory, and the said condition thereof aforementioned, which con- 

F Pawlffi bee 'l, b r° ken ’ aS afor f aid > ‘he said defendants, said George 
fnmn a „! g f i Company, and London and Lancashire Indemnitv 
pan\ of America, though each said corporation has been often 
thereunto requested, have not paid to the plaintiff the certain sum of 

Cent Th m oaT P undred Pifty-eiKht Dollars and Twenty-nine 
cents, ($1 lo8.29), hereinabove mentioned, with interest thereon 

as aforesaid, ,° r an , y part ‘hereof; but on the contrary thereof they 

and stiff 1 Hrf lia ' e . and has wholly neglected, failed and refused 1 , 

^vru f 0 ne g^ ect t fail and refuse so to do. 

Wherefore, plaintiff brings this suit, and asks judgment herein 

donfln d c fe h dan T t ^ Ge °^ ge n' Pa " Ung and Company, and Lon- 
don and Lancashire Indemnity Company of America, in the fuff «,un 

thr?e Dolkr« re ?$m e 9^- ne T tl hous ? nd N j ne H l undred and Thirty- 
tnree dollars, ($129,933); such judgment to be discharged, how- 

e\er, upon the payment to the use plaintiff herein of the aforemen¬ 
tioned sum of One Thousand One Hundred Fifty-eight Dollars and 
venty-mne Cents ($1,158.29), together with lawful interest thereon 
at the rate of six (6) per centum per annum from April 12 199(3 
until paid, according to the Particulars of Demand hereto attached 
and made part hereof, besides the costs of this suit. 

PEELLE & OGILBY, 

Attorneys for Plaintiff. 
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8 Particulars of Demand. 


George F. Pawling and Company to Rosslyn Steel and Cement Company, Dr. 
Invoice 

Date. No. For Bellevue magazine. Debit. Credit. Balance. 
6/ 4. 3931 2 bbls. Lapidolith 122 gal. @ 

1-75 . $213.50 

18 bags fire clay @ 90<*. 16.20 

4038 59 gallons Lapidolith @ 1.75. 103.25 

6/13. 4466 250 bbls. Atlas Cement @ 

3.01 . 752.50 

6/19. 4820 289 bbls. Atlas Cement @ 

3.01 . 869.89 

20. 4885 5 tons Hydrated Lime @ 17.. 85.00 

21. 4888 5 “ “ “ “ . 85.00 

26. 5201 132 bbls. Bath Cement @ 3.01. 397.32 

25. 5141 60 Pcs. rd. 21'0" 210$ @ 

450 . 9.45 

336 Tcs. %" rd. 9'9" 3406$ @ 

3.85 . 131.13 

July. 

14. 5958 26 Pcs. %" rd. 16'0" 174$ @ 

25. 6529 120 Pcs. % " sq. lO'O".. .* .*. . . . ...... 

360 Pcs. %" rd. 14'3" @ 3.85. 240.00 

Aug. 

8. 7309 2% tons ivory cement plaster 

@ 20.50. 46.13 

42 sq. yds. 22 Metal Lath @ 

34< . 14.28 

27. 9992 bags returned. 6.75 

1919. Credits. 

Jul- 16. Cash 1,369.24 

Jul. 30. Bags returned to Atlas Port¬ 
land Cement Co. 151.10 

Aug. 30. “ returned to Atlas Port¬ 
land Cement Co. 125.65 

Sep. 2. “ returned to Bath Port- 

1920. land Cement Co. . 43.90 

Jul. Cash. 117.42 

To balance. 1,158.29 


$2,972.35 $2,972.35 


To Balance due Rosslyn Steel and Cement Com¬ 
pany .$1,158.29 


certain promissory note of which the following is a true copy: 


$1,158.29. Philadelphia, April 12th, 1920. 

&ix Months After date we promise to pay to the order of Rosslyn 
Steel & Cement Company Eleven Hundred and fifty eight 29/100 
Dollars At #1432 South Penn Square, Philadelphia, Pa. Without 
defalcation for value received. 

With interest at 6%. GEORGE F. PAWLING & CO. 

WM. LEWIS McGEE, 

Treasurer. 


(24$f revenue stamps, canceled.) 
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Affidavit of B. C. Downey. 

* 

District op Columbia, ss: 

That s '' orn > on oath deposes and says: 

li™ !L“ i 6 j ° f the times embraced in the foregoing declara 
tion, particulars of demand, and in this affidavit he has been and 

principal office and conductfnVite burine^rtirDisSoTcolum 
don S d d col P ora,1 °' 1 being named as the use plaintiff in =aid declara 

poiation and that he has personal knowledge of the matters herein 
eontmned, pertaining to the dealings and accounts be“ een the cor 
poration above-named and George F. Pawling and ComnanT 

affidavit for and on behalf of said Ros«lyn 

..... I- - — - •£’ 

czt r P ssCMr- - 

corporation, and the London and Lancashire Indemnity Company of 

in said C declSZ h a°ndTl!ft C0rP r atiOn9 f bein ? namedas defendants 
declaration, and that said cause of action is as follows 

By contract, in writing, under seal, dated November 15 1918 be 

t«een said George F. Pawling and Company and the United Stat^ 

of America the former agreed to construct and complete d the Pel ! 

vue Magazine Washington, District of Columbia 'seven^ ordnance' 

w^'---" 1 ' 1 a building for use as a central heating plant together 

« th plumbing, heating and electric lighting and a radial brick 

chimney, in accordance with certain drawings ‘,„7l ,• k 

!? ade L part of contract, for the sum of Four Hundred Thirty- 
thiee Thousand Two Hundred and Ten Dollars j 

on December 4 1918 said George F Pitwlmg and’ Company is p & iS 
ipal, and said London and Lancashire Indemnity P Comnanv of 
America, as surety, by their certain writing obligatory attached to 
e certain contract under seal aforesaid, and sealed with their rp 
spectiye corporate seals and duly delivered, bound themselv^-thefr 
respective heirs, executors, administrators, successor* and 
lointly and severally,- unto the United States of America in the sum 

wS»”( d ,iS r sr in j- T l “"'r - 1 *<■» HiStad s 

• , , rtonar, (•> ), which said writing obligatory was 

and is subject to the condition therein described in the fol 
il lowing words, to-wit : u 111 ine I0I “ 

bounden ^nripaf'ceorgVR pSina'^r'""'i' T, 1 * 8 ! If the ab °'’e- 

perform and fulfill its contract, dat e d "xo ve rriber"l5 " 1918 "t f rU *j 
.... ,„h ,h« Uniled for m-en 
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central heating plant, at the Bellevue Magazine, Washington, D. C. 
conforming in all respects to the stipulations, covenants, and condi¬ 
tions of said contract, as it now exists or may be modified according 
to its terms, and shall promptly make payments to all persons sup¬ 
plying it with labor and materials in the prosecution of the work pro¬ 
vided for in the aforesaid contract, then this obligation to be void 
and of no effect; otherwise to be and remain in full force and virtue. 

And aliiant says that thereafter, at the special instance and request 
of said George F. Pawling and Company, party defendant herein, 
and upon its promise to make prompt payment"therefor, the plain¬ 
tiff, Rosslyn Steel and Cement Company, supplied, furnished and 
provided said George F. Pawling and Company with certain mate¬ 
rials, to-wit, Lapidolith, fire clay, cement, hydrated lime, reinforcing 
rods, cement plaster and metal laths, at the certain and several prices 
set forth in the particulars of demand hereinafter referred to, and 
which prices were agreed upon between plaint ill* and said defendant, 
George F. Pawling and Company, and for which said defendant, 
George F. Pawling and Company, agreed and promised to pay in 
cash upon the rendition of statements or invoices at the end of each 
month, covering the items included in the month embraced in such 
monthlv statements or invoices. 

V 

And affiant states that the said Rosslyn Steel and Cement Com¬ 
pany furnished and supplied to said George F. Pawling and Com¬ 
pany, for use in the prosecution and performance of the work pro- 
vided for in the certain contract between the latter and the United 


States of America, for the construction, erection and comple- 
1- tion of the certain public buildings described as seven ord¬ 
nance storehouses and central heating plant, at the Bellevue 
Magazine, Washington, District of Columbia, and the same were 
actually used in the construction, erection and completion thereof, 
work, labor and materials of the several kinds hereinabove specific- 
all v described, during the months of June, July and August, 1919, 
the same aggregating, at the several and respective agreed prices 
aforesaid, the full sum of Two Thousand Nine Hundred Seventy-two 
Dollars and Thirty-five Cents ($2,972.85) against which amount, 
said George F. Pawling and Company was entitled to and was given 
credit for empty bags returned, in the sum of Three Hundred 
Twenty-seven Dollars and Forty Cents ($827.40), leaving a total 
indebtedness incurred bv it in the several matters aforesaid in the 
full sum of Two Thousand Six Hundred Fifty-one Dollars and 
Seventy Cents, ($2,051.70), and which said sum the said George F. 
Pawling and Company faithfully undertook, promised and agreed 
to pay to said Rossyln Steel and Cement Company at the several and 
respective times and in the manner aforesaid, and, on account of 
said indebtedness, it, from time to time, but not at the several times 
so agreed upon by it as aforesaid, made belated partial payments, the 
same aggregating the full sum of One Thousand Four Hundred 
Eighty-six Dollars and Sixtv-six Cents ($1,486.00); thus leaving a 
balance of said indebtedness, long overdue and unpaid, in the prin¬ 
cipal sum of One Thousand One Hundred Fifty-eight Dollars and 
Twenty-nine Cents ($1,158.29); for which last mentioned amount 
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the said George F. Pawling and Company, executed its certain 
promissory note, bearing date the 12th day of April 1920 
13 payable six (G) months after date to the order of Uie Rosslyn 

received w th'nit n'", 0 "! ^° m ^ ny> without defalcation, for value 
said GeomJ P p r iU "w,P er centum PM annum, but the 

part Vher^of thouo ! n nV nd C ° mp f U1 7 did not P ay ‘he same nor any 
I uieieot, though oiten requested so to do, and the full sum of 

nine CentTmuiS ?o! ndred and ^f'.v-eight Dollars and Twenty- 
nine Ltnts (JM lo8.29) remains wholly overdue and unnnid nil 

“rnd a^ni f th :, PaltiCUla r S 0f d “> hereto attached ? 

.n i i 'i further says that the certain work, labor and materials 
o supplied furnished, delivered and provided bv said Rosslvn Steel 
and Cement Company, as aforesaid, were accepted by said Georce F 
I an ling and Company and by said United States of America in the 
necessary prosecution of the work required in the construction onH 
erection of the certain public buildings aforesaid, and the same new 

pletion^thereof employed 111 the construction, erection and com- 
Affiant further says that the entire work contracted for by said 

Re united Jtatesof Co,,1 .P any - ‘' nder p certain contract with 
ttie tinted States of America hereinabove referred to, (includine the 

certain work, labor and materials so supplied, furnished delivered 
and provided by said Rosslyn Steel and Cement Company as afore¬ 
said), lias been completed and accepted by said United States of 
America, and that the latter made its final settlement therefor with 
said George F. 1 awhng and Company, under date January 8, 1921 
And affian says that on, to-wit, April 5, 1921, he made the afti- 

14 if'![ Rosslyn Steel and Cement Company required 

H by the statute m that behalf, and procured from the Secre- 

,„ la 2' - of th ? ^ayy of the United States a duly certified copy 
ot the certain original contract, specifications and bond aforesaid- 
and he, also, states that more than six months and less than one 
year have elapsed since the completion and final settlement of the 
certain contract and agreement, under seal, between said Georce F 
I awlmg and Company and the United States of America, dated 
November lo, 1918, hereinabove referred to, and that no suit there¬ 
under, or in respect thereof, lias been brought by the United States 
of America; and, accordingly, this affiant, upon advice of counsel 
states that there lias accrued to said Rosslyn Steel and Cement 
Company, such corporation aforesaid, a right of action, upon said 
certified copy of the contract and bond above mentioned, to demand 
of and from the defendants, George F. Pawling and Company as 
principal, and said London and Lancashire Indemnity Company 
of America, as surety, such corporations aforesaid, the full sum of 
One Thousand One Hundred Fifty-eight Dollars and Twcntv-niuc 
( ents (fl.lu8.29), together with lawful interest at the rate of six (6) 
per centum per annum from April 12, 1920, until paid. 

Affiant says that lie is informed and believes that demand has 
been made upon the London and Lancashire Indemnify Company 
of America, surety as aforesaid, for the payment of the claims of 
creditors of the said George F. Paw-ling and Company, under the 

2—3885a 
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certain contract aforesaid, but that said surety ha<l failed and refused 
to pay the same, notwithstanding, as affiant is informed, that it has 
collected, ot moneys due the said George F. Pawling and 
15 Company, a sum of about Twenty-eight Thousand Dollars 
($28,000.) and which amount it still holds and retains. 

This affiant hereby refers to and makes a part of this affidavit the 
several averments and allegations contained in said declaration and 
in the particulars of demand thereto attached. 

And affiant says that there is justly due and payable to the said 
Rosslvn Steel and Cement Company by said George F. Pawling and 
Company, and by said London and Lancashire Company of America, 
jointly and severally, the full sum of One Thousand One Hundred 
and Fifty-eight Dollars and Twenty-nine Cents, ($1,158.20), to¬ 
gether with lawful interest thereon at the rate of six ((>) per centum 
per annum from April 12, 1920, until paid, as in said particulars 
of demand more fully set forth, exclusive of all set-oils and just 
grounds of defense. 

B. C. DOWNEY. 

Subscribed and sworn to before me, this 9th day of November 
1921. 

[seal.] JEAN SPEAKS, 

Notary Public, D. C. 


Memoranda. 

Original suit, with declaration, tiled November 10, 1921, by U. S. 
to use of Rosslvn Steel A Cement Co., Corporation, original plain¬ 
tiff, claiming as instituting creditor, vs. George F. Pawling A Co., 
Corporation, and London A Lancashire Indemnity Co. of 
10 America, corporation, as defendants, to recover $1,158.29 
with interest from April 12. 1920, particulars of demand, 
affidavit of merit, notice to creditors by publication ordered bv court. 

Summons to defendants November 10. 1921; defendant London 
A Lancashire Indemnity Co., served personally November 14, 1921; 
summons to defendant Pawling & Companv withdrawn November 
29, 1921. 

Proofs of publication in The Evening Star A' Washington Law 
Reporter pursuant to order of court, tiled December 13, 1921. 


Petition of Intervener. 

Filed January 8, 1922. 

***** * * 

Now comes Ironclad Roofing Company, a corporation duly organ¬ 
ized and existing under and by virtue of the laws of the District of 
Columbia, and files this its petition of intervention in the above 
entitled cause, and in accordance with the statute in such cases made 
and provided, respectfully shows to the court: 
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1. That the defendant, George F. Pawling & Company, a corpora- 
tion dnlv organized and existing under and by virtue of the laws of 
the state of i ennsylvania, entered into a contract, dated on or about 
the loth day of November. 1918, with the United States of America 
tor the construction and completion, at the Bellevue Magazine! 
Washington, District of Columbia, of seven ordnance storehouses and 
a building for use as a central heating plant, in ac- 
J < cordanee with the provisions of certain drawings and specifi¬ 
cations made a part of said contract. By the terms of said 
contract, the said George F. Pawling & Company agreed to furnish 
all the necessary labor and materials called for in said contract 
tor the construction and completion of said work, including 
the labor and materials furnished by The Ironclad Roofing 
Company. The said contract being a contract for the construction 
of a public building, the l nited States of America, required that the 
same be accompanied by the usual penal bond executed by the said 
Ueorge K I awling & Company and good and sufficient surety, with 
the additional obligation that the said George F. Pawling & Com- 
pany shall promptly make payment to all persons supplying them 
with labor and materials in the prosecution of said work provided 
lor in said contract, and that in accordance with and pursuant to the 
said requirement and the statute in such cases made and provided 
the said George F. Pawling & Company, as principal, and the 
Ton don <V Lancashire Indemnity Company of America, as surety 
on the 4th day of December, 1918, duly made, executed and de¬ 
livered unto the l nited States of America their joint and several 
bond in the penal sum of One Hundred Twenty-nine Thousand 
t— f ?c^ red Sixty-three Dollars ($129,963.00) to be paid to the 
trnted States of America (a copy of which is attached to original 
bill of complaint); that thereafter, to wit, on the — dav of 
January, 1919, the George F. Pawling <fc Company entered into a 
written contract with the Ironclad Roofing Company, by the terms 

i v ?! Whl . c , h t Iic ^ id Geor £ e F - Pawling & Company sublet unto 

' the said Ironclad Roofing Company, and the said Ironclad 

hoofing Company agreed to do certain portions of the work 
and furnish certain of the materials provided for in the said original 
written contract between the said George F. Pawling & Company and 
th V nited ^ ta tes, viz. to furnish material and install five-plv slag 
roofing on all of said buildings, and that thereupon the said'Iron¬ 
clad hoofing Company entered upon the performance of the said 
eon tract with the said George F. Pawling & Company 

1 ha j I™ in teryener, Ironclad Roofing Company, thereafter 
performed all the work and sold, delivered, furnished and supplied 
all the materials required for the use in said public buildings under 
its said ( ontract with George F. Pawling & Company, including extra 
orders issued thereunder, as per statement of account attached hereto 
and made a part hereof as if fully herein set forth; the said materials 
bong of the reasonable value of Seven Thousand Two Hundred 

t I ,° rG Dollars ($7,240.00), and which sum was agreed upon berween 
the intervener and the said defendant George F. Pawling & Com¬ 
pany, and for which the said George F. Pawling & Company did 
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undertake, agree and promise to pay unto the said Ironclad Roofing 
Company as follows: 

“Eighty-five per cent (8 o%) of the value of the materials de- 
Mvered and work done in any calendar month to be paid on or about 
the loth day of the following month based upon the estimate of the 
officer in charge. The final payment shall be made within thirty 
days after the completion of the work included in this contract/’ 


3. Your intervener further shows to the court that the said labor 
furnished and the said materials supplied by the Ironclad Roofing 
Company to the said George F. Pawling & Company, were used in the 
construction and completion of said buildings and work under the 
original written contract and bond between the said George F Pawl¬ 
ing & Company and the said United States of America, but not with- 
standing which the said George F. Pawling & Company has 
*' not paid the said Ironclad Roofing Company the sum so 
agreed to be paid by them to the Ironclad ’Roofing Com¬ 
pany as aforesaid, for the labor and materials so sold and delivered 
furnished and supplied, by the said Ironclad Roofing Company to the 
said George l Pawling & Company aforesaid, to wit, Seven Thousand 

I Hll ?i red T I ; or, ;Y I o l lars ($7,240.00) except the sum of Six 
I housand One Hundred Sixty-five Dollars and Sixtv Cents ($6 16o.- 
O) as shown by the credits in the particulars of demand attached 
hereto and made a part hereof, although the said George F. Pawling 
& Company has often been requested by the said Ironclad Roofing 
Company so to do; and to do which it has neglected and refused and 
still neglects and refuses; and that the sum of One Thousand Seventy- 

MU r an f d T^ 0rt To?o ntS ($ n 07 u t°)’ with interest thereon from 
ho 11th day of July, 019, is still wholly due and unpaid, and owing 

o the said Ironclad Roofing Company, all as set forth in the par¬ 
ticulars of demand hereto attached. 1 

v I 4 .' y. our petitioner further shows the court that the said George 
. I aw ing & Company and the l nited States of America, accepted the 
said materials furnished by the Ironclad Roofing Company, and used 
hem in the said construction and completion of the certain public 
buildings aforementioned, under the said original written contract 
and bond bv the said George I\ Pawling & Company with the United 
Mates, as aforesaid, and ,n the fulfillment of said'original contract 
and bond, and that the said labor and materials furnished and 
<m supplied were necessary in the construction and completion of 

-0 said buildings as required by the said original written contract 
and included therein. 

5 Your intervener further shows the court that said original con- 
tract between said George F. Pawling & Company and the United 
States was completed and final settlement had on or about the 8th 
day of January, 1921 which said final settlement for said original 
contract, was actually had more than six months before the filing of 

n .° f co "'r’ l,unt herein, and that this petition is filed 
before the expiration of one year after the complete performance and 
final settlement thereof; and that no suit was brought by the United 



IRONCLAD ROOFING COMPANY. 


States m its own behalf against George F. Pawling & Company and 

of**Am!!? ° n ^ tS h° nd . the London & Lancashire Indemnity Company 
of America during the first six months or at any time after com- 
pletion and final settlement of said original contract 

and bv 0U fomi e nf e T f T‘h r Sh °"' s that by reason of ,he foregoing 
anct by force of the statute m such cases made and provided^ 

an action hath accrued to the said United States of America 

to the use of the said Ironclad Roofing Company upon the said 

»nt! d Glome F’ p T' e Tr den,and of and from the P said defend- 
Tndlm ! g ^ F ' Pa "' lln ,S, & Company and the London & Lancashire 
Indemnity Company of America, the sum of One Hundred Twentv- 

v:r,he h d l f n d d T m i e Hundred Sixty-three Dollars ($129,963.00) 
et the defendants have not as yet paid the sum of One Hundred 

963 Om'^h? T ' 10usand - Nlne Hundred Sixty-three Dollars ($129,- 
963.00), abo\e demanded, or any part thereof, to the said petitioner 

wholly* refuses* so W to°do. negIected and refa * d and still neglects and 

Wherefore your intervener says it is injured and has sustained 
damage to the amount of One Hundred Twenty-nine Thousand Nine 

r!f t!! <h Tf Si y v ' ,hree Dollars ($129,963.00), which amount it claims 
of the defendants, and for which it brings this suit; such judgment to 
be discharged, however, upon payment to the intenener herein of the 
aforementioned sum of One Thousand Seventy-four Dollars 
' Ce. n M,° 74 ,40), together with interest thereon 

tom i !?, of C % Pf r annum from the 11th day of July 

Ul’f, together with costs of this suit. * 

BYNUM E. HINTON, 

Attorney for Ironclad Roofing Co., 

a Corporation, intervener. 

Affidavit. 

District of Columbia, ss: 

Bruce S. Branson, being first duly sworn says that he is the Secre¬ 
tary and Treasurer of the Ironclad Booting Company a corporation 
organized and existing under the laws of the District of Columbia 
«i h its principal place of business at Washington, D. C., and which’ 
is the petitioner herein; that he is familiar with all the matters per¬ 
taining to the dealings and accounts between the George F. Pawlino- 
& Company and the said Ironclad Roofing Company, in connS 
with the work mentioned in the foregoing intervening petition and 
the particulars of demand attached thereto, and says that the ’fact' 

demand *hodi!!f f °t! 1 “L* P etition and P^icuhms o 

demand both of which arc hereby referred to and made a part hereof 

; y herein sej forth, are true, except such matters as are stated 

on information and belief and as to those he believes they are true 

oo ? ffian sta ! es tlla t there ls therefore due the Ironclad Roofing 
Company from said George F. Pawling & Co. and the London 

, rr a^ c. 1 ' 6 Inde > nnit y Company of America, the full sum 
len Hundred Seventy-four Dollars and Forty Cents ($1,074.40) 
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together with interest thereon at the rate of 6 % per annum, from 
July 11, 1919 until paid, as shown by said particulars of demand 
exclusive of all set-offs and just grounds of defense. 

BRUCE S. BRANSON. 


Subscribed and sworn to before me this 8 th day of January, 1922. 

MORGAN H. BEACH, 

Clerk 

By ALF. G. BUHRMAN, 

Asst. Clk. 

Particulars of Demand. 

To work done and materials furnished, as per contract 

dated on or about January, 1919. $7 200 00 

To extra materials furnished: 

V2 ton felt as 4^ per lb. 40 pp 


Total 


$7,240.00 


Credits. 

1919. 

June 19—Hauling materials. 

June 23—Check . 

June 23—Hauling, etc. 

Aug. 1 —Check . 

Sept. 30—Dravage . 

Nov. 3—Check . 

1920. 

April 22—Broken glass . 

Total credits . 

Balance due . 

with interest from Julv 11, 1919. 

7 


$19.68 
2,000.00 
96.54 
500.00 
31.04 
3,512.74 


5.60 


6,165.60 

$1,074.40 


23 


Memoranda. 


JamiBry 9 1922.—“Filed January 8 , 1922, with deposit for costs 
of $17. in the Clerk's Office of the S. C. D. C. with request that 
process issue forthwith,” the petition of Ironclad Roofing Co. of 
intervention, Afft. & Par. I). & appearance Hinton for Petr, filed. 

Summons issued and Marshal’s return made as follows: Served 
copies of the declaration, affidavit, and this summons, on the De¬ 
fendant, London & Lancaster Indemnity Co. of America a Corpora- 
}! on *>y w . C. Prentis, Agent Personally Jan. 10-1922 Geo. F. flaw- 
ling & Co. “not to be found” the 3rd day of Feby., 1922. 
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Demurrer of Defendant London & Lancashire Indemnity Co to In¬ 
tervening Petition of Ironclad Hoofing Co. 

Filed February 2, 1922. 


defe «dant, London & Lancashire Indemnity Company of 
America a. Corporation, says that the intervening petition of Iron 
elad Roofing Company, filed herein, is bad in substance 

H. J. PACK, 

LEVI H. DAVID, 
Attorneys for said Defendant. 

Note.—T he matters of law intended to be argued in support of 
the foregoing demurrer are: 

1. Because said intervening petition alleges “that said original 
24 ™ n ‘ rac t between George F. Pawling & Companv and® the 

abo. Mho K,h C ,TP' eted and fina l settlement had on or 
f , . a . bou , the 8 . th da y of January, 1921” etc., said petition failing 

finni b Vi° a T l heaxact or the definite date of the completion and 
final settlement of said contract. F u 

2 . Because^ the copy of petition served upon defendant has the 

the r eon “File<l Januar/ 8 , 1922, with deposit 
ior costs ot $ 1 , in the Clerk’s Office of the S. C. D. C with remiest 
that process issue forthwith. Morgan H. Beach, Clerk.” The entrv 
' tl ' e d ° cket of the filing of said petition is of Januarv 9 , 1922, with 

cierk U with r H entry * t r emn that S1 } id petition was delivered to the 
L- j th for costs, on January 8 , 1922, which last men- 

not"legsflv b 7 fil!d nd %' T hiS demurrailt ^.vs that said suit could 
not legally be filed on Sunday, Januarv 8 , 1922. If such interven- 

\vas fif 1 ! 1 ? 1 C w ld be , Ie S all .y fil cd on Sunday, January 8 , 1922, it 
was filed too late and not in accordance with the Statute in such 

ca>es made and provided. If such petition is deemed to have been 
filed on Monday, January 9 1922, it was likewise filed too late, and 
t in accordance with the Statute in such cases made and provided 
the language of the first proviso thereof being, where suit is insti’ 

ifter Ih y an in w itUtin , g creditor ’ ;it shall not be commenced until 
aftei the complete performance of said contract and final settlement 

thereof, and shall be commenced within one year after the perform 
ance and final settlement of said contract, and not later;" and the 
second proviso of said Statute being “That where suit is so instituted 
by a creditor or bv creditors, only one. action shall be brought and 
any creditor may file his claim in such action and be made’a party 
thereto, within one year from the completion of the work 
2 o under said contract and not later. }> y 

n i i r 3 ' Pe< ' ausc th . e allegation therein “that this petition is 
filed before the expiration of one year after the complete perform- 
ance and final settlement thereof” is a mere conclusion of the 
pleader, and moreover, said allegation is contradictory of the record 
showing the filing thereof. u 
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4. Because the allegation in the petition as to completion and 
final settlement is a mere conclusion of the pleader, without allega¬ 
tion of precedent facts therein upon which to base said conclusion. 

5. Because the petition fails to allege the facts showing the date 
"hen, so far as the L nited States was concerned, the amount which 
the United States was finally bound to pay the said George F. Paw¬ 
ling & Company, corporation, was fixed administratively by the 
proper authorized officials of the United States in order'that this 
Court may determine the date of the final completion of the contract 
and final settlement or the completion of the work within the mean¬ 
ing of the Statute in such cases made and provided. 

G. Because the petition fails to allege facts showing the date of 
ihe completion of the work under said contract, or when the proper 
officials of the United States administratively fixed the date of the 
completion of the work thereunder, within the meaning of the said 
Statute. & 

/. Because on the face of the petition, interest is improperly 
claimed from July 11, 1919. 

H. J. PACK, 

LEVI II. DAVID, 

Attorneys for said Defendant. 


20 Supreme Court of the District of Columbia. 

Friday, February 3rd, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz 
Justice presiding. 

******* 

l pon consideration of the several demurrers filed herein on behalf 
of the defendant London <fe Lancashire Indemnity Company of 
America, to the intervening petition of Whitaker Greer Fire Proof¬ 
ing Company; to the intervening petition of Paul F. Bramstedt; to 
the intervening petition of Lewis E. Smoot and to the intervening 
petition of Ironclad Booting Company, it is ordered that said de¬ 
murrers be, and the same are hereby severally overruled. 

/V ras of I h fen da n t L o n do n A* L a n rash i re I n de m n it y Co in pa n i/ of 

America to Intervening Petition of Ironclad Hoofing Company. 

Filed February 15, 1922. 

******* 

For pleas to intervening petition of Ironclad Roofing Company a 
Corporation, the defendant Jxmdon A Lancashire Indemnity Com¬ 
pany of America, a Corporation, says: 

1. That it is not indebted as alleged. 

2 . That it never undertook or promised as alleged. 

3. That it fully performed the condition of the bond in the 
declaration. 
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1 “ e Umtwl states and George F. Pawlintr & Cnmnnnv 
corporation, was administratively determined by the author’ 

Ywds S' •'B„SI"; 

&K$; s 

in^t^r* f •". l,R T plea ’ tlli8 J^endant, says that the interven- 
i n £ petition of said intervener served upon this defendant hna f i ln 

o ovving notation thereon, in the handwriting of the Clerk of this 
Clerk’OTP'" T °, f h , i3 assis,ant dclks ' ^ the g authoritv of the S 

gg? ®ipT rf ’ "i 'r Ch 18 acco ‘ din g ,0 the fact: “Filed January 8 
192., with deposit tor costs of $17 in the Clerk’s Office of the S C 

J ha * P rocess lssue forthwith. Morgan H Beach 
, k : ard 'bis defendant says that January 8 1922 was Siindnv ’ 
no judicial day-and that said petition, therefom wL nouJ^Ih 
hied, and that by reason thereof, the claim of the intervener wKS 

final tuf Wlt ! lm r° n , e >' car after ,he date of the performance anl 
George F pVvHnV/r < ' 0nln "' t between the United States and 
^ 1 ? Compa » y , corporation, mentioned in the said 
petition, winch date is alleged by Intervener to be on or 
~‘ S about January 8 1921, or within one year from the comple- 

1010 !° n t J e wo ? k under said contract, namely Aucust ?9 

1919, when the last of the buildings under said contract was sub’ 
stanPally completed, as administratively fixed bv the United States 

* cting bv its proper authorized officials, or October_ 1919 w h G n 

it was administratively determined by the United SfntP^ L •/ V 
.aid officials, that theVork under ^ 

HAROLD J. PACK, 

/ n, LEVI H. DAVID, 

Attorneys for Defendant London & Lancashire 

— Company of America. 
Affidavit of Defense. 


State of New York, 

County of A ew York, To wit: 

I, Edivard E. Pearce, being first duly sworn on oath s a y that T 
am V ice President of the defendant, London & Lancashire Indemnity 
Company of America, a Corporation, and that I am duly authorized 
3—3885a 


LONDON A LANCASHIRE INDEMNITY CO.OF AMERICA VS. 


IS 


to make this affidavit in behalf of the said defendant Company. 
That affiant states upon information and belief that the following 
facts are true, and that the said defendant, London & Lancashire In¬ 
demnity Company of America, expects to prove the same at the trial 
of this cause. 

On or about November 15, 1918, George F. Pawling Company, 
a corporation, one of the defendants herein, entered into a contract 
with the l nited States, by the terms whereof the said Pawling & 
Company agreed to construct and complete at the Bellevue Magazine, 
at the City of A\ ashington, District of Columbia, seven ordnance 
storehouses and a building for use as a central heating plant, together 
with plumbing, heating and electric lighting systems, and a radial 

brick chimney, in accordance with the provision* of certain 

29 drawings and specifications made a part of said contract. 

For greater certainty, reference is hereby prayed to the terms 

and provisions of the said original contract; and that on or about 
December 4, 1918, the said George F. Pawling & Company, as prin¬ 
cipal, and said London <fc Lancashire Indemnity Company of Amer¬ 
ica, as Surety, by their certain writing obligatory, bound themselves 
jointly and severally unto the United States of America, in the penal 
sum of One Hundred Twenty-nine Thousand, Nine Hundred Sixty- 
three Dollars ($129,963) to be paid to the United States; the condi¬ 
tion of the obligation in said bond is, among other things, that if the 
principal, George F. Pawling & Company, shall well and trulv per¬ 
form and fulfill its contract, dated November 15, 1918, with the 
l nited States for seven ordnance storehouses and one central heating 
plant at the Bellevue Magazine, Washington, D. C., conforming in all 
respects to the stipulations, covenants and conditions of said contract, 
and shall promptly make payments to all persons supplying it with 
labor and materials in the prosecution of the work provided for in 
the aforesaid contract, then said obligation to be void and of no 
effect; otherwise to be and remain in full force and virtue. For 
greater certainty, reference is hereby prayed to the original bond. 

Affiant is informed and believes that on or about the — 

30 day of January, 1919, the principal contractor, George F. 

Pawling & Company, contracted with the Ironclad Hoofing 

Company, a corporation, the intervening petitioner herein, whereby 
the latter agreed to furnish the material and install five-plv slag 
roofing on all of the aforesaid buildings for the total sum of Seventy- 
two Hundred and Forty Dollars ($7,240.00), payable as follows: 

“Eighty-five per cent (85%) of the value of the materials de¬ 
livered and work done in any calendar month to be paid on or about 
the loth day of the following month based upon the estimate of the 
officer in charge. The final payment shall be made within thirty 
days after the completion of the work included in this contract.” 

But affiant says that the defendant London & Lancashire Indem¬ 
nity Company of America expects to prove at the trial of this case 
that said defendant never obligated itself to pay said intervener said 
contract price. Said work was comprehended within, and was to be 
in accordance with, the original contract and specifications attached 
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^! t0 Gcorse F. Pawling & Company and the United 

tates ^aid afhant says further that said defendant expects to prove 
at the trial of this case that the reasonable value of the work which 
the intervener alleges to have done and the reasonable value of the 
materials which the intervener alleges to have furnished, were not 
i ar . e not as claimed bv said intervener, but were and are of far 
Jess value than that fixed in the alleged contract or agreement be¬ 
tween said intervener and said principal contractor. 

Affiant further says that the defendant expects to prove at the 
trial ol this case that the completion of the work under the afore¬ 
said contract between George F. Pawling & Company and the United 

1 tat ? s was ’ as . a mattor fact, administratively determined 
ol by the authorized officials in charge of the Bureau of Yards 

and Docks, Navy Department of the United States, to have 
been on October —, 1919, and it was, as a matter of fact, further 
administratively determined by said officials that the last of the 
buildings under said contract was substantial!v completed on to wit 
August 29th, 1919. ‘ * * 

Affiant further states that said defendant expects to prove at the 
trial of this case that on, to wit, January 10, 1921, a petition in invol¬ 
untary bankruptcy was filed against the principal contractor, the de- 
fendant, George F Pawling & Company, in the District Court of 
the Lmted states for the Eastern District of Pennsvlvania, holding 
a Bankruptcy Court, the said Pawling & Company being a cor- 
poration incorporated under the laws of the State of Pennsylvania, 
and then having an office and doing business at the City of Phila¬ 
delphia, Pa.; that on, to wit, January 12, 1921, said Pawling & 
Company was served with process in said Bankruptcy cause and on 
to wit January 12, 1921, Frederick T. Jones, Edward Lupton 
and \\. Lewis McGee were appointed Receivers of said George 
& Company, Bankrupt, and they thereupon dulv 
qualified as such, and are still acting as such Receivers; that the 
said Bankruptcy cause was duly referred to a Referee in Bankruptcv 
of said Court, and after due proceedings therein, a composition 
amongst the creditors of the said Bankrupt was offered, and on to 
wit, December 21, 1921, the said composition was confirmed by the 
said District Court of the United States for the Eastern Dis- 
92 fnet of Pennsylvania; that said Bankruptcy cause is still 
pending. 

Affiant further states that the defendant denies that the inter¬ 
vener is entitled to interest claimed by it, or any interest whatsoever. 

Affiant further says that the said intervener did not file its claim 
in an action brought upon the said bond described in the said peti¬ 
tion and become a party thereto within one year from the comple¬ 
tion of the said work under the said contract as is provided under 
the terms and provisions of the Statute in such cases made and pro¬ 
vided. And affiant says further that the defendant, London & Lan¬ 
cashire Indemnity Company of America expects to prove at the trial 
of this case that the intervening petition of said intervener served 
upon this defendant has the following notation thereon, in the hand¬ 
writing of the Clerk of this Court, or by one of his assistant clerks, 
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! > &‘^/™ t ^ ri ! y T° f the Clerk of C ‘”' rt > "Inch is according to 
0 J* de<1 January 8, 1922, with deposit for costs of $17 in the 
( jerk’s Office of the S. C. D. 0. with request that process issue forth! 

January Clerk ’; and this defendant savs that 

? 8 ’, 19 “*’ "us Sunday no judicial day—and that said peti- 
t on, therefore was not legally filed, and that by reason thereof the 

, . r f ,v. K ' ,n ' enener " as not filed either within one year after the 
late of the performance and final settlement of the contract between 
the United States and George F. Pawling & Company, corporation 
mentioned in the said petition, which date is alleged'bv Intervener 
to be on or about January 8, 1921, or within one year from the On,- 
•i 0I !,° f , hc under said contract, namely, August 29 1919 
" lcn | e a '' i . the buildings under said contract was substantially 
.... completed, as administratively fixed by the United States 
acting by its proper authorized officials, or October — 1919 
'' “ en ^ wa J administratively determined bv the United States* 
pieted Uf ° reSald officlaIs ’ that ‘he "ork under said contract was com- 

EDAVARD E. PEARCE. 

1922 bSCribe<1 “ nd SW ° rn t0 bef0Fe ni ° this 14th da >’ of February, 

t SEAL J JOSEPH T. GOELLER, 

Certificate filed in N. Y. Countv K ‘ ngS Co ' 

N. Y. County No. 30. y ‘ 

Kings Co. No. 20. 

My commission expires: Mar. 30, 1922. 

Motion of Ironclad Roofing Company, Intervener, for Judgment. 

Filed February 18, 1922. 


Now conics the intervener, Ironclad Roofing Company a cornori- 
tion. by its counsel of record, and moves the court for ludemcnl 
against the London & Lancashire Indemnity Company of J America 
a corporation, for want of sufficient affidavit of defense. ’ 

BYNUM E.' HINTON. 

H. J. Pack and Levi David, Esqs., 

Attorneys for Defendant, London & Lancashire 
indemnity Company of America; 

Please take notice that the foregoing motion will be called to 
the attention of the Court Friday, February 2J, 1922. 

BYNUM E. HINTON, 

A ttorney for Intervener, 
Ironclad Roofing Company . 
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34 Supreme Court of the District of Columbia. 

Monday, April 10th, 1922. 

JuSee°p n residi‘ng ed PUrSUaDt ‘° adjournmen ‘. Hon - William Hits, 


• U f on consideration of the motions of the intervener. T I 

XAw' 1 ; «*• «"<> wSSTntaJ'nS: 

Memoranda. 

affidavUof 2^35““ I '° ncI * d K “ fin 8 Co ' <» “« 

,o laM *•*■« ^ •» 

Substituted Affidavit of Merit of Intervener, Ironclad Roofing Co. 

Filed June 8, 1922. 

* * * * 

* * * * 

District of Columbia, ss : 

Bruce S Branson being first duly sworn deposes and savs that 
is the Secretary and Treasurer of the Clad eS C m 

P h a e n Disw7o 0 f r CoT °K §aniZ l and ex - istin S under ‘he kS of' 
at Washington n C *? th • 1 , t ? P r] ncipal place of business 

tainino- tnth l j ,•’’ a j he ls familiar with all the matters ner- 
< go the dealings and accounts between George F Pawline A- 
Company and the Ironclad Roofing Company inTonnectkn «-ith 
he work mentioned in the said declaration ; that the Ironclad Roof 
ng Company has a good cause of action and a just daim a*W 

S3. r c5sS? 5 < tT ar "I*iSShTh! 

, -P} of America, said corporations being named as 
defendants m said declaration; and that the said caused action t 
the cause of action as shown in the said declaration and particulars 
of demand hereto referred and made a part hereof the same as if 
incorporated here,.,; and that the said cause of action is as follow' 
r y extract m anting dated November 15, 1918 between said 
reorge F. Pawling & Company and the United States of America 
the former agreed to construct and build at the Bellevue ’ 

Washington, District of Columbia, seven ordnance^ torehJusfs and 
building for use as a central heating plant together u-Iik T I 
heating and electric lighting systems and a re^ brick chnnnev'm 
accordance with the provisions of certain drawings and specS’ons 
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made a part of said contract; that on December 4, 1918, the said 
George F. Pawling & Company, as principal, and said London & 
Lancashire Indemnity Company of America, as surety, by their 
certain writing obligatory, bound themselves jointly and severally 
unto the United States of America, in the sum of One Hundred 
Twenty-nine Thousand Nine Hundred Sixty-three Dollars ($129,- 
963.00), with the additional obligation that said George F. Pawl¬ 
ing & Company shall promptly make payment to all per- 

36 sons supplying them with labor and materials in the prose¬ 
cution of said work provided for in said contract. 

That thereafter George F. Pawling & Company entered into a 
written contract, dated the 7th day of February, 1919, with the Iron¬ 
clad Roofing Company, whereby George F. Pawling & Company sub¬ 
let unto the Ironclad Roofing Company, and the said Ironclad Roof¬ 
ing Company agreed to do, certain portions of the work and furnish 
certain of the materials provided for in said original written contract 
between George F. Pawling & Company and the United States; that 
the Ironclad Roofing Company entered upon the performance of the 
said contract and completed all the work called for by the written 
agreement of February 7, 1919, including certain extra materials, all 
a.s shown bv the declaration and the particulars of demand and 
papers attached thereto, all of which are referred to and made a part 
hereof as if incorporated herein. 

That the said labor and materials furnished by the Ironclad Roof¬ 
ing Company, aforementioned, were necessary for use in the said pub¬ 
lic w'ork under the said original written contract between George F. 
Pawling & Company and the United States, and that the material 
and labor mentioned in the said declaration and particulars of de¬ 
mand hereto referred and made a part hereof as if fully incor¬ 
porated herein, as furnished by the Ironclad Roofing Company, were 
so furnished and used in said building, and that the prices men¬ 
tioned are reasonable and were agreed upon in advance between the 
George F. Pawling <fc Company and the Ironclad Roofing Com- 

37 panv; that such agreed amount has not been paid, although 
payment of which has often been requested; that there re¬ 
mains due and owing the sum of Ten Hundred Seventy-four Dollars 
and Forty Cents ($1,074.40), with interest from July 11, 1919, as 
shown by the said particulars of demand. 

That the George F. Pawling & Company executed its certain 
promissory note hearing date the 12th day of April, 1920, payable 
six months after date to the order of the Ironclad Roofing Company, 
with interest at 6% per annum for the said amount of Ten Hundred 
Seventy-four Dollars and Forty Cents ($1,074.40), to the acceptance 
of which note the surety, through its attorney, expressly consented 
and agreed should in no w T ay prejudice any of the intervener’s rights 
against the surety; that this agreement was included in a letter from 
the defendant, the London <fc Lancashire Indemnity Company of 
America, to the Committee representing the creditors of George F. 
Pawling & Company, and in w’ords and figures was as follow’s: 
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“George F. Pawling & Company. 

April 14th, 1920. 

M 3L E r V ' F UP p 0n ’. Fref ! I- Jone8 ’ G - w - Yepsen, Creditors’ Com- 
nnttee Geo. F. Pawling & Company. 

Gentlemen: 

t « e P r “ n § th e .Globe Indemnity Company and the London & 

heh n C )f Sh f r (t 1 Indemnity C °' America, I am authorized to say on 
hehalf of these companies which are the Sureties upon the Frank- 
ford Arsenal, Armory, T. N. T. Plant, Fort Mifflin, Ramp and Beach 
League Island, and Bellevue Contracts, that said Sureties consent to 
the acceptance of the Creditors of the note of George R Pawling & 

in°’’i >ayab e " Ithln ,. slx months, and that such acceptance will not 

8117 sakfSureties 106 a " y ngh ‘ S which the credito « have against 

38 r T , h f no ! e referred to is the note which is offered to the 
Creditors in accordance with the Resolution adopted at the 
meeting of the creditors of George F. Pawling & Co., held April 12th 
19-0, at which time it was agreed that no action against Georse f’ 

of a id g mtd°ng WOUld be inS,i ‘ Uted WUhin Six from Update 

The Globe Indemnity Company is the Surety upon the Frankford 
Arsenal contract, and the London & Lancashire Indemnity Co. of 
America is the Surety upon the other contracts. 

Very respectfully yours, 

_ mf F. R. DONAHUE, 

Attorney for The Globe Indemnity Co., London & 

Lancashire Indemnity Co. of America.” 

That pursuant to the said agreement of the London & Lancashire 
Indemnity Company of America, the Creditors’ Committee of George 

follows': mg & C ° mpany " TOte the Ironclad Roofing Company as 
Creditors Committee of Geo. F. Pawling & Co 

Ironclad Roofing Co., Pa., April 14th, 1920. 

526 13th St, N. W., 

Washington, D. C. 

Gentlemen : 

Your Creditors’ Committee has obtained from the Globe Indemnity 
Company and the London & Lancashire Indemnity Company of 
America through their counsel their agreement in writing that the 
acceptance by you of the note of George F. Pawling & Company for 
the amount now due to you, payable within six (0) months after 
date, with interest, shall in no way prejudice your claims against 
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either of the above companies as Sureties upon the various contracts 
upon u Inch you have furnished labor and material for Geo F Pawl- 
ln £ * Company, and upon which they are Sureties. 

tection of oM enlent Wlll . be beld b y us as J’ our committee for the pro- 
tection of all persons interested. ** 

Herewith find enclosed the note of Geo. F. Pawline & Conmanv 
accompanied by a voucher embodying the agreement imon 
you accepted the note. You are 4ed to sigl[ the "Ufn voucher 

promptly and return it addressed to us in the enclosed 
oy stamped envelope. 

Yours very truly, 

V v 7 

CREDITORS’ COMMITTEE_ 

GEO. F. PAWLING & COMPANY 
EDWARD LITTON, 

David Lupton Sons Co. 

F. T. JONES, 

Hall Bros. & Wood. 

G. AY. YEPSEN, 

W. G. Cornell Co.” 

That the voucher referred to in the above quoted letter of the 
thereon” C ° mmi " ee con,ained ,ho following stipulation placed 

adoShv^he fvJ'! €d by f 'i! e « nd W* d pursuant to a resolution 
by,he ^eclitors of the Maker at a meeting held April 12 

19.0 and in consideration of the Consent of the Sureties hereby 

given that the acceptance of said note shall be without prejudice to 

tloTnn 1 16 ■ ng t , ie und e«igned may now have against the Sureties 

arainst the S MW d °f ";, reby “ gree not t0 ins ‘ itu ‘e any suit or action 
? i "V e -^- a ^ ei 01 ^ ^ mone y s now due and represented bv the 
.aid note within a period of six months from date.” 

Said note was not paid at maturity or at all. 

Affiant further states that the said original contract between the 
smd George F Pawling & Company and the United States w^ com 
p!eted and final settlement made the 8th day of January, 1921 which 

inl d !! la Pet,b ’ nie "! f° r sald original contract was' actually had 
more than six months before the filing of the original bill of com. 

exnhat on°! f’ " nd that ""ervener’s petition is filed before the 
.piiation of one >ear alter the complete performance and final 

settlement thereof; that no suit was brought by the United States in 
its own behalf against George F. Pawling & Company and the surety 
on its bond, the London & Lancashire Indemnity Company 

40 oi A, ! K ' nt ' a - d unng the first six montlis or at any time after 
completion and final settlement of said original contract 

payment " llonuali<in and ^lief that the final 

pajment under the original written contract between Georee F 

M? g * f ," 1 !l' a ". v and llle 1 '»ted States, amounting to Twentv- 
one Thousand, Eight Hundred Fifty-six Dollars and Fifty-one Cems 
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Sr 21 iqll' 5 !L WaS C0lIe , ct f! , from the Nav -V Department in Septem- 

demnhv ComlnvT by defendant & Lancashire In- 

aemnny Company of America, surety on said bond. 

that notwithstanding the receipt of said final payment as afore 

ment.one d , neither the George F. Pawling & Compandor £e l2£ 

Lancashire Indemnity Co. of America, have paid the said bal 

S Cent?($l U 074Toi 0f Ten.Hundr«i Seventy-C Kite IS 

iQio ^ • (^1,0 4.40), with interest from the 11th day of Tulv 

u ' ,p,id - - sh “" in ” ,d d “ i »* : 

Affiant further states that tliere is therefore due Ironclad Rnnfirur 

»f griiXftSi ssrcfar ssns tsn 

^:,*f'd. d c: cul ™ ot d "““ nd > «< *u «-»»> *»a iu.; 

BRUCE S. BRANSON. 

Subscribed and sworn to before me this 5th day of May 19->o 
l seal 1 M. GRACE DELANY, 

Notary Public, D. C. 

41 Substituted Affidavit of Defense of London & Lancashire In¬ 
demnity C o. to Substituted A ffidavit of Ironclad Roofing Co. 

Filed June 20, 1922. 


District of Columbia, To wit: 

is n Rl . cketts > bein S first duly sworn, deposes and says that he 

is the General Agent and Attorney-in-Fact in the City ofWashing- 

TnHcm 1S -* nC r 0< Columbia > of .the defendant London"* Lancashire 
Indemnity Company of America, a corporation, and that he is duly 
authorized to make this affidavit and file the same in behalf of said 
defendant in this cause; that the defendant London & Lancashire 
Indemnity Company of America is engaged in business as a sure v 
with its principal office in the City of Hartford, State of Connecticut’ 
and also has an office in the City of Washington, District of Coltim- 

Affism Y. eP ° n b T K ln . char « e of the said Washington office 
Affiant states upon information and belief that the following facts 

are true, and that the said defendant London & Lancashire In- 

o d fThista^e mPany ° f Amer ' Ca expects t0 P rove the same at the trial 

That on or about November 15, 1018, the defendant George F 
l aw-ling & Company a corporation, entered into the original con- 
tiact with the Lnited States for the construction and completion of 

n« Be > lev, l e at Washington, D. C„ and that oJor about 

December 4, 1J18, in accordance with, and pursuant to, the require- 
ment of the Statute in such cases made and provided, said contractor 
Pawling & Company, as principal, and London & Lancashire In- 
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demnity Company of America, as surety, executed and delivered 
the bond to the l nited States, as mentioned and referred to in inter¬ 
vener Ironclad Roofing Company's substituted affidavit. For 

42 greater certainty, reference is hereby prayed to the said 
original contract and the said original bond. 

The principal contractor, Pawling & Company, sublet on or about 
February <, 1919, a part ot the work comprehended within the said 
original contract unto intervener Ironclad Roofing Company, 
namely, to furnish material and install five-ply slag roofing on all of 
the said Ordnance Storehouses and Central Heating Plant at said 
Bellevue Magazine, as shown on the drawings, and described in the 
specifications constituting a part of the original contract for Seventv- 
two Hundred Dollars ($7,200.00), to be paid by the said principal 
contractor, George F. Pawling & Company, to said Ironclad Roofing 
Company, as follows: 

‘‘85 per cent of the value of the materials delivered and work 
done in any calendar month to be paid on or about the loth day 
of the following month based upon the estimate of the Officer in 
charge." 

That the intervener alleges that it furnished additional materials 
to said principal contractor charging therefor Forty Dollars ($40.00), 
making a total charge of Seventy-two Hundred Forty Dollars 
($<,240.00). I hat the bill of particulars admits credits of amounts 
paid by the principal contractor to the said intervener in the sum of 
Sixty-one Hundred Sixty-five Dollars cV: Sixty Cents ($6,105.00), 
leaving an alleged balance of Ten Hundred Severnv-four Dollars & 
Forty Cents ($1,074.40). 

In answer to the allegation and claim of the intervener, that the 
prices mentioned in the substituted affidavit, declaration and bill of 
particulars, and charged to the principal contractor, Pawling 

43 <fc Company, were reasonable, the defendant expects to prove 
at the trial that the said prices were and are unreasonable, 

and that the reasonable value of the work which the intervener 
alleges to have done, and the reasonable value of the materials 
which the intervener alleges to have furnished, as well as the extra 
materials which the said intervener alleges to’ have done 
and furnished to the principal contractor under said contract, 
were not, and are not, reasonable as claimed by said intervener, but 
were and are of far less value than that specified in the declaration, 
bill of particulars and substituted affidavit. 

The defendant expects to prove at the trial hereof that the terms 
and provisions of the contract between the principal contractor, 
George F. Pawling & Company, and the intervener provided, among 
other things, that the principal contractor, George F. Pawling <fe 
Company, would pay to said intervener 85 per cent of the 
value of the materials delivered and work done in anv 
calendar month on or about the 15th dav of the followin’^ 
month, based upon the estimate of the Officer in charge, and that 
the final payment should be made bv the said principal contractor 
to the said intervener within thirty (30) days after the completion 
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I'l™* included in said contract, were not observed carried 

the' intervener 10 in!f dl d }° bc,ween the Palpal contractor anl 
"| '• e 5.’ arul defendant expects to prove at the trial hereof 

o.,\ . niterxener, without the knowledge or consent of defendant 

Surety Company, continued to furnish the material and perform 

the work mentioned in intervener’s bill of particulars* for 

the principal contractor upon the said Bellevue Magi'ne 

c, under said principal contractor’s contract with the United’ 

States, without requiring said principal contractor to make the nl 

r r greSS ° f ,he " ork ' - tlmpercentage^afore- 
V, ’ ; n l,lllt l.hc said intervener during the progress of the work did 
thereby materially change the terms of payment Criginallv aartd 

tCsaWintenener. 11 C ° ntl ' aCt bc, " een Pa "’ lhl g & Compan/and 
ruSv'™ w’fe. 10 ’ 1 - 921 > ? P e,i,ion in involuntary bank- 

w T ’ Vt V' 1921 ’ Frederick T. Jones, Edward Lunton and 
tin'll r> * A c ' te appointed Receivers for said George P F Paw 
hng & Company, Bankrupt, and said Receivers thereupon du v 

Tr V^ aS T h: ,‘ hat sai, i.bankruptcy cause was du^ Sred lo 

tinted .States for the Eastern District of Pennsylvania that 
a dividend of 10 per cent was awarded to'the creditors 
4o of said George F. Pawling & Company, Bankrupt and that 

i.y - c=ir 

A than t further says that he is informed and believe* and de 
fendant expects to prove that the failure and neglect of the said 
intervener to enforce the mode of payment during the progrel ofTl e 
work by the principal contractor, George F. Pacing & Company to 
said intervener as provided by the aforesaid terms and SL, 
of (lie contract between Pawling & Company and the said inten'ener 
the furnishing of materials by said intervener to iW iniTe 
pany in violation of the mode of payment originally agreed upon 
between intervener and said Pawling & Company, were SmMhe 
knowledge or consent or acquiescence upon the naif of j V ! 
Surety Company, and that bv reason the'SaL a 0 1 a^on'of 2 
subsequent insolvency and bankruptcy of the principal ^ontracto^ 
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the said Surety Company was and is thereby exonerated and dis¬ 
charged so far as any claim or demand of the said intervener against 
the said Surety Company is concerned, for the furnishing of the 
aforesaid materials and the supplying ot work to the said principal 
contractor, set out in the bill of particulars. 

Affiant further says that lie is informed and believes, and that 
defendant expects to prove, that on or about April 14, 1020, a Com¬ 
mittee of creditors of the principal contractor, George F. Pawling 
& Company, was appointed by its creditors at Philadelphia, Pennsyl¬ 
vania, owing to the insolvency of George F. Pawling & Com- 
40 pany, to investigate the affairs of the said Pawling <fc Com¬ 
pany in respect to its indebtedness to creditors who had 
supplied materials and furnished labor by reason of contracts be¬ 
tween said George F. Pawling Company and the State of Pennsyl¬ 
vania, and between George F. Pawling & Companv and the United 
States, known as “The Frankford Arsenal,” * “Armorv,” “T. 
N. T. Plant,” “Fort Miflin,” “Ramp and Beach,” “League island” 
and “Bellevue Magazine” contracts; that the Globe'Indemnity 


K R. Donahue, of Philadelphia, Pa., acting as Counsel for the said 
Surety Companies, did write the letter to the creditors’ Committee 
of said George F. Pawling & Company, copy of which is set out in 
tlie intervener’s substituted affidavit, in which it is stated that the 
acceptance of the note of George F. Pawling 6c Company, as of 
April 14, 1920, by the intervener, would not in any way prejudice 
any rights which the creditors might have against said Sureties, but 
the defendant submits that the letter of the said attorney, as set out 
in said intervener’s affidavit, contains no admission of any liability 
upon the part of the London 6c Lancashire Indemnity Company in 
favor of said intervener, Ironclad Roofing Company* and does"not 
and was never intended to waive any legal rights which had then 
accrued to said Surety Companies, or either of them. 

The defendant, London & Lancashire Indemnity Companv of 
America, the Surety on said Pawling 6c Company’s bond, admits that 
it received the final payment of Twenty-one Thousand, Eight 
47 Hundred Fifty-six Dollars and Fifty-one Cents ($21.Sot*,.7,1), 
from the Navy Department in September, 1921, under the 
original contract between Pawling & Company and the United 
States, in respect to the Bellevue Magazine, as set forth in interven¬ 
ers substituted affidavit, under the following circumstances and 
conditions: 

That by reason of the insolvency of Pawling & Companv, said 
Surety Company itself completed the Bellevue Magazine contract, at 
Washington, I). (\, and to do so, said Surety Company was compelled 
to expend the sum of Thirty-three Thousand. One Hundred Xinetv- 
three Dollars and Eighty-one Cents ($33,193.81) for labor and ma¬ 
terials, so that upon the receipt by said Surety Company of the final 
payment of Twenty-one Thousand, Eight Hundred Fiftv-six Dollars 
and Fifty-one Cents ($21,856.51), said Surety had then lost, by 
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FWn°Tif CtUal ra ent b >’ it , t0 complete that contract, the sum of 
Cents fS1 h 1°rA d ; 7^ Hun( ' r , ed Thirty-seven Dollars and Thirty 
creditor!! ftn H 3 p ’ ’ ' n Addition thereto, the alleged claims of 

aireS e °ov^$ 3 JSo ng “ thiS la "' CaUSe N °’ 66139 - 

fn A ffia , nt further ^ys that he is informed and believes, and the de- 

of the W 0 iTunVe°r?r Ve f at th ®J^ aI of this cause, that the completion 
the "oik under the aforesaid contract between George F. Pawlinir 

& Company and the United States was, as a matte? of fart ad 

ministratively determined by the authorized officials in charge of 

St ,®™ of \ ards an d Docks, Navy Department of the United 

matted of fa?? 6 forth ° n , 0rtob ( er ~, 101 9, and that it was. as a 
r r- ’?!’ “ lrther administratively determined bv said officials 
of the Lnitcd States that the last one of the buildings under said 

48 mo™ 01 " aS substan tially completed on, to wit, August 29, 

Affiant further says that the said Ironclad Roofing Com¬ 
pany, as an intervener, did not file its claim in an action brought 
upon the said bond described in the said petition and become a party- 
thereto within one year from the completion of the said work unde? 

Unite m°, r . ,Klni °° nlrflt ' t : be ‘"’ een bawling & Company- and the 

1V0 islns^f T /T 0VI,lwl T d r< *l uired «nder the 'terms and 

Vfti .n V .1 ' '! lte *n such cases made and provided. 4 nd 

dcmn v^ Vo f " lf ' r “ lat th . e defendant, London & Lancashire In¬ 
demnity Company of America, expects to prove at the trial of this 
case that the intervening petition of said intervener served upon this 

f the ci r -^fT t0 l# 7 ? n ,° ta,i0n tbereo "’ in "ic handwriting 
of the Clerk of this Court, or by one of his assistant clerks bv the 

r! ’ 0 :^, 0 ' T he sald C ' erk of C °uH, all of which is according to the 
' ’J” January 8, 1922. yvith deposit for costs of $17 in the 
< lerk s Office of the S. C. D. C. with request that process issue forth 

h lws' bPt ' ^ Clerk ’’ ; and thi s defendant says that 
Jam aiy 8. 1922, was Sunday, and that said petition, therefore, yvas 

not. legally filed .and that by reason thereof, the claim of the inter- 
'cnei «as not filed either within one year after the date of the per- 
and final settlement of the original contract between the 
l nited States and George F. Pawling & Company, corporation as 
mentioned in the said petition, which date is alleged bv Intervener 
to be on or about January 8 1921,” and in the substituted affidavit 
... '? ! ,e “ le . bth day of January, 1921”; nor yvas Intervener’s 

claim filed within one year from the completion of the yvork 
under said original contract, namely, August 29, 1919, when 
the last ol the buildings under said contract yvas substantially- com¬ 
pleted, as administratively fixed by the United States, acting by its 
proper authorized officials, or October —, 1919, when it was ad- 
nunistrativey determined by the United States, by its aforesaid 
officials, that the work under said contract was completed 

And further said intervener is not entitled to interest claimed bv 
‘ >r , t ° an - v * ntertet whatsoever, for the reason that the statute under 
yy Inch the intervener files its claim does not provide for the recoverv 
of any interest. OSCAR J. RICKETTS. 
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Subscribed and sworn to before me this 20th day of June 1922 
f SEAL J WILLIS W. PARKE&, 

Notary Public, D. C. 

Motion of Intervener, Ironclad Roofing Company, for Judgment. 

Filed June 23, 1922. 


Now comes the intervener, Ironclad Roofing Company, a corpora- 

tlon ’ . y .u ltS T C0U ? se c° f record \ and moves the court for judgment 
against the London <fe Lancashire Indemnity Company of America 
a corporation, for want of sufficient affidavit of defense 

BYNUM E. HINTON. 

50 II. J. Pack and Levi David, Esqs., 

Attorneys for Defendant, London & Lancashire 
Indemnity Co. of America: 

1‘loa.sc take notice that the foregoing motion will be ealied to the 
attention of the Court Friday, June 30. 1922. 

BYNUM E. HINTON, 
Attorney for Intervener, Ironclad Roofing Co. 

Motion by Defendant London & Lancashire Indemnity Co. of Amer¬ 
ica to Dismiss Intervening Petition of Ironclad Roofing Co. 

Filed June 30, 1922. 


Now comes defendant, London & Lancashire Indemnity Company 
of America a corporation, by its attorneys, and moves tl'ie Court to 

c oMt'!' r°" 7' herein dlsni,88ln K (lie intervening petition of Iron- 
da 1 Roofing C ompany, a corporation, upon the following grounds- 

L Because ,t does not appear herein that the said intervening 
retition "as hied ‘within one year and not later, after the perform- 

•InHt™ '" a ‘' e,,lenlcnt '’ of the contract between the United States 
and the original contractor, George F. Pawling & Company, corpora¬ 
tion. a. is piouded by the terms of the first proviso of the act of 

2. Because it d<x» not appear herein that the said intervening 
J loner filed its claim in an action brought and became a partv 
thereto within one year from the completion of the work under 
said contract, and not later, ’ as is provided bv the terms of 
ol the second proviso of the act of Congress in such cases made 

3 Because it appears by the record herein that said intervening 
petition was attempted to be filed on Sunday, January 8 1922 and 
even if it should be held that said petition was legally filed on Sun 
day, January 8, 1922, the latter date was too late by reason of the 
terms of the statute in such cases made and provided. 
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vening e petitfon hiS C ° Urt h “ S n ° i urisdiction to entertain said inter- 

LEVI H. DAVID, 

, H. J. PACK, 

Attorneys for Defendant London <$c Lancashire 

1 ndemnity Company of America. 

Mr. B. E. Hinton, 

Attorney for Ironclad Roofing Co.: 

Please take notice that we will call the foregoing motion to the 
attention of the Court on Friday, June 30, 1922, at 10 a. in. or as 
soon thereafter as counsel may be heard. 

LEVI II. DAVID, 

II. J. PACK, 

Attorneys for Defendant, Surety Company. 

o2 Affidavit of Harlan Wood Showing Service Upon B. E. Hin¬ 
ton, Attorney for Intervener. 

Filed June 30, 1922. 


District of Columbia, ss: 

Personally appeared before me Harlan Wood, who being first duly 
sworn deposes and says: • 

That, at the request of Levi H. David, Esquire, affiant presented 
the motion by defendant, London & Lancashire Indemnity Com- 
pany of America to Dismiss the Intervening Petition of the Iron- 
clad Roofing Company filed in the case of United States to the use 

v R cf 1 1 y o n o b . teel w & C * ment C ?, m P“ n .V vs. Pawling & Co., et al., Law 
Ao. 96,139, to Mr. Bynum E. Hinton, Attorney for the Ironclad 
hoofing ( ompany incorporated, for the acceptance of service of same 
on the afternoon of June 29th, 1922, but he refused to accept service 
of said motion. Deponent thereupon left a true copy of said Motion 
with the said attorney on June 29th, 1922, delivering same to him. 

HARLAN WOOD. 

Subscribed and sworn to before me this 30 day of June, 1922 

MORGAN H. BEACH, 

Cleric 

Bv CHAS. B. COFLIN, 

Asst. Clerk. 
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police of London & Lancashire Indemnity Co. to Ironclad 
Roofing Co. of Date of Hearing of Motion to Dismiss. 

Filed July G, 1922. 


Mr. Bynum E. Hinton, 

Attorney for Ironclad Roofing Company, a Corporation 
Intervener in the above cause: 

Please lake notice that the motion of defendant, London & Lan¬ 
cashire Indemnity Company of America, a corporation, for an order 
dismissing the intervening petition of Ironclad Hoofing Company, 
a corporation, filed in the above entitled cause June 30, 1922 a cony 
of which was served upon you on June 29, 1922, will be called to the 
attention of the Court at the same time your motion for judgment 
now pending, is heard. J 6 ’ 

H. J. PACK, 

LEVI H. DAVID, 

Attorney- jor Defendant, London A* Lancashire 

Indemnity t ompany of America, a Corporation. 

Service of the foregoing notice is acknowledge..! this 3rd dav of 
Julv, 1922. J 

B. E. HINTON, 

Attorney for Intervener, Ironclad 

Hoofing Company, a Corporation. 

54 Supreme Court of the District of Columbia. 


Wednesday, July 12th, 1922. 

Session resumed pursuant to adjournment, lion. A. A. Hoehlino- 
Justice presiding. t=>l 

******* 

Lpon consideration of the motion of the above-named defendant 
to dismiss the petition of the above-named intervener, it is ordered 
that said motion be, and the same is hereby overruled. 


Come now the parties hereto, by their respective attornev* of 
record and thereupon, the motion of the above-named plaintiff for 
judgment against the above-named defendant for want of a sufficient 
affidavit of defense being considered it is ordered that said motion 
be, and the same is hereby granted. 

\\ herefore, it is considered that said plaintiff recover of said 
defendant, the sum of One Thousand Seventy-four and 40/100 Dol¬ 
lars with interest thereon at the rate of six per centum (6%) per 

annum from the 11th day of July 1919, together with costs'of suit 
to be taxed by the clerk and have execution thereof. 
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From the foregoing judgment, the said defendant by its attorney 
in open court, notes an appeal to the Court of Appeals; wherein 
e maximum oi an undertaking to operate as a supersedeas is hereby 
fixed in the sum of 1 wo Thousand Dollars ($2,000 00) or for costs 
only, in the sum of One Hundred Dollars. '' C06tf> 
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Memorandum. 


July 20, 1922.—Supersedeas bond for $2,000 of London & Tan 
cash ire Indemnity Co. approved and filed 

Assignment of Errors by London & Lancashire Indemnity Co. ' 

Filed July 29, 1922. 


Defendant-appellant London <fc Lancashire Indemnity Co. of 
corp., assigns the following errors: 
ihe trial court erred: 

ingViuns Kirai’S 10 «“ 

..„T iSemSin# jSiS'" * m ™ r ,n ' 1 " f "“S lo 

o. In not holding that said intervening petition is fatally 
defechve because it fails to allege the date of the completion 
f the voik under the contract between the principal con¬ 
tractor and the United States set forth in said petition so^that the 
court may determine if said Intervener filed its petition within one 
vear from the completion of the work under said contract, and not 

provided 11166 ^ requirement of the statllte in such cases made and 

4. In holding- that said Ironclad Roofing Co., suing as an Inter¬ 
ior, was entitled to file its claim and suit on the bond sued on 
vithin one year after performance and final settlement of the 
contract between the principal contractor and the United States 
mentioned in the intervening petition. 

5. In not holding that Ironclad Roofing Co., suing as an 
Intervener, was required, under the provisions of the statute 
m such cases made and provided, to file its claim and be 
made a party m a pending suit on the bond sued on, within one vear 
from the completion of the work under the contract between the 
principal contractor and the United States, and not later. 

6. In not holding that the Intervener’s petition fails to show that 
it was filed within the time allowed by the statute in such cases made 
and provided. 

7. In holding that said intervening petition was filed either within 
one year after the performance and final settlement of said contract 
between the principal contractor and the United States, or that it 

was filed within one year from the completion of the work under 
said contract. 


5 —388oa 
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V?” n«r ,y ■* » 

venineVS ;Km”r 0f *“■“">“■■1 Co disci, into 

10. In not holding that Interveners petition was filed too 1-do 
under the terms of the statute in such eases made and provided 

is sufficient 5 8ubrtituted affidavit of merit 0 P f Intervener 

.Ai , i,Sf„ , .s*sr“ , " ,e< ' •' d '"»“ •' ■<"»<>• 

ASCfy Yu”“ ,u,td ,m "" ot dffa “ 

57 Ir' I" entering judgment against defendant-appellant. 

11 1 Q 1 S °r in , g ', nerest on Intervener's claim! from Julv 
11, 1919, instead of from date of judgment, if any. 

H. J. PACK, 

LEVI H. DAVID, 
Attorneys for London, etc., Co. 

Designation of Record by London & Lancashire Indemnity Co. 

Filed July 29, 1922. 


the^mK ", iH inelude the following in transcript of record for 
favor of said Intervener Ironclad Rooting Co. J g 1 

Of t‘r n ere 1 fr T Ap J ril 12 ’ 1920 ' particular of demand affidS 

Memo ** ‘° cr « d >tors by publication ordered bv court 

Tnniw. ,TT Umm u"s t0 T defendants November 10, 1921- defendant 
J? 1 “don & Lancashire Indemnity Co. served personally NovemW 

November 29 192L defendant Pawlln g & Company withdrawn 

Memo— Prooft of publication in The Evening Star & Wash in e- 

58 13 ml P ° rter PUrSUan ‘ ‘° ° rder of court - filed December 

.„ , , 2 - Intervening petition of Ironclad Roofing Co & docket 
entry dated January 9,1922 as to filing of said intervening peSn 

3. Demurrer of London & Lancashire Indemnity Co to inter' 
venmg petition of Ironclad Roofing Co., filed February i’ 1090 

4. Order of February 3, 1922, oirruhng demu™re7of London & 
Lancashire Indemnity Co., to petition of Ironclad Roofing Co. 
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o. Pleas and affidavit of London & Lancashire Indemnity Co 
^ intending petition of Ironclad Roofing Co., filed February 15,’ 

18^1922 t *° n ° f lronc,ad Eoofin g Co -» for judgment, filed February 

7. Order of April 10, 1922, overruling said motion for judgment. 
8 Memo.—M otion of Ironclad Roofing Co. to file substituted affi- 
davit of merit, filed May 10, 1922. 

t? 9 fi ME n°T9r der t o/ June 7 ’ 1922 > £ rantin g leave to Ironclad 
Roofing Co. to file substituted affidavit of merit. 

T 10 -o Sl * s !i tu,ed affidavit of merit °f Ironclad Roofing Co., filed 
June 8, 1922. 

11. Substituted affidavit of defense of London & Lancashire In¬ 
demnity Co., filed June 20, 1922. 

12 . Motion of June 23, 1922, of Ironclad Roofing Co. for jude- 

ment under 73rd Rule. b 

13. Motion of June 30, 1922, of London & Lancashire Indemnity 
Lo. to dismiss intervening petition of Ironclad Roofing Co. 

14. Affidavit of service of copy of last above motion, filed Juno 

59 lo- Notice of defendant London Co. to Ironclad Roofing 

, J-T 0 ; “ datc of hearin g °f motion to dismiss, filed July 6 , 1922. 
l!?' July 12 , 1922, overruling said motion to dismiss. 

17. Judgment of July 12 , 1922, for Ironclad Roofing Co. against 
London & Lancashire Indemnity Co. for $1,074.40, with interest 
from July 11, 1919 and costs; appeal noted in open court, penalty 
of supersedeas bond fixed at $ 2 , 000 . 

18. Memo. —Supersedeas bond, with corporate surety, for $ 2,000 
in appeal by London & Lancashire Indemnity Co. in favor of Iron¬ 
clad Roofing Co., Intervener, approved and filed July 20, 1922. 

19. Assignment of errors by defendant-appellant London & Lan¬ 
cashire Indemnity Co., to judgment against said defendant in favor 
of Ironclad Roofing Co. 

20. Declaration of U. S. to use of Rosslyn Steel & Cement Co., 
filed .November 10 , 1921. 

21 . This designation. 

H. J. PACK, 

LEVI H. DAVID, 

Attorneys for Defendant, London, etc. 

Service of foregoing designation is hereby acknowledged this 28" 
day of July, 1922. 

B. E. HINTON, 

A tty. for Ironclad Roofing Co. 
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60 Counter-Designation of Record for Intervener, Ironclad Roof- 

in Company, on Appeal. 


Filed August 2, 1922. 


* * * * * * . * 

In addition to the record designated by the London & Lancashire 
Indemnity Company for appeal in the above entitled cause, the 
Clerk will please add the following: 


1. Bill of Particulars and Affidavit of Merit filed with intervening 
petition of Ironclad Rooting Company, January 8, 1922. 

2. Memorandum showing personal service of said petition of Iron¬ 
clad Roofing Company, with summons, on defendants London & 
Lancashire Indemnity Companv and Pawling & Companv. 

3. This counter-designation. BYNUM E. HINTON, 

Attorney for Intervener, Ironclad Roofing Co. 


Memorandum. 


August 31, 1922.—Time to file transcript of record in Court of 
Appeals extended to and including September 25, 1922. 

61 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 60, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 66139 at Law, wherein 
United States of America, to the use of Rosslyn Steel and Cement 
Company, a corporation, is Plaintiff, and George F. Pawling and 
Company, a corporation, and London and Lancashire Indemnity 
Company of America, a Corporation, are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of September, 1922. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN IT. BEACH, Clerk, 

By FRED C. O'CONNELL, Asst. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3885. London and Lancashire Indemnity Company of America, a 
Corporation, appellant, vs. Ironclad Roofing Company, a Corpora¬ 
tion, intervener. Court of Appeals, District of Columbia. Filed Sep. 
25, 1922. Henry W. Hodges, clerk. 
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London & Lancashire Indemnity Company 
America, Corporation, Appellant , 


J. Livingston & Company, Corporation 

Appellee. 


INTERVENER; 


Haroed j. Pack, 
Levi H. David, 
Attorneys for Appellant 
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OF THE DISTRICT OF COLUMBIA- 

October Term, 1922. 

I 

! 

No. 3884. 


London & Lancashire Indemnity Company of 
America, Corporation, Appellant, 

vs. 

J. Livingston & Company, Corporation, Intervener, 

Appellee. 


BRIEF FOR APPELLANT, 


STATEMENT OF CASE. 

This appeal is from a final summary judgment dated 
July 12, 1922, under rule 73 of the Supreme Court of this 
District, in favor of J. Livingston & Company, corporation, 
appellee, hereinafter referred to as Intervener, against ap¬ 
pellant, London & Lancashire Indemnity Company of 
America, corporation, hereinafter referred to as surety, for 

$3,841.06, with interest from April 12, 1920, and costs 
(Rec., p. 36). 

November 15, 1918, George F. Pawling & Company, cor¬ 
poration, of Philadelphia, Penna., hereinafter referred to as 
the principal contractor, entered into a contract with the 
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United States, for the construction of seven ordnance store¬ 
houses and one central heating plant, at Bellevue Magazine, 
at Washington, D. C., and on December 4, 1018, the prin¬ 
cipal contractor and the appellant, as surety, executed and 
delivered to the United States the usual statutory bond (in 
the penalty of $120,003) as is provided by act of Congress, 
approved August 13, 1804 (28 Stats. 278) as amended by 
act, approved February 24, 1005 (33 Stats. 811), entitled 
“An Act for the protection of persons furnishing materials 
and labor for the construction of public works” (Rec., pp. 

2 , 3, and 11). This statute is commonly known as “The 
Heard Act.” 

The condition of the bond is that the principal contrac¬ 
tor shall well and truly perform and fulfill its contract, dated 
November 15, 1018, entered into with the United States, and 
shall promptly make payments to all persons supplying the 
principal contractor with labor and materials in the prose¬ 
cution of the work provided for in the contract (Rec., pp. 

3, 11). The work under the contract between the principal 
contractor and the United States was, as a matter of fact, 
administratively determined by the authorized officials in 
charge of the Bureau of Yards and Docks, Navy Depart¬ 
ment of the United States, to have been completed in Oc¬ 
tober, 1010, and also that the last one of the buildings under 
the contract was substantially completed on, to-wit, August 
29, 1010 (Rec., p. 35). 

The final settlement by the United States of the contract 
occurred January 8, 1021 (Rec., pp. 4, 13, 31). 

November 10, 1021, which was within one year after the 
complete performance of said contract, and the final settle¬ 
ment thereof, Rosslyn Steel & Cement Company, as insti¬ 
tuting creditor, filed suit on the bond (Rec., pp. 2-10). It 
was not until November 23, 1021, a period of over two years 
from the date of the completion of the work, that the In¬ 
tervener took any action in respect to its claim. On No- 



vember 23, 1921, Intervener filed its petition, or declaration, 
in this cause, alleging that it supplied to the principal con¬ 
tractor certain materials arid labor for- electric lighting and 
wiring in the performance of the contract by the principal 
contractor (Rec., pp. 10-21, 27-31), and claiming a balance 
due Intervener by the principal contractor of $3,841.00, with 
interest from April 12, 1020 (Rec. 31). 

The surety filed a demurrer to Intervener’s petition, or 
declaration (Rec., pp. 21, 22) on the ground that the peti¬ 
tion fails to allege the date of the completion of the work, 
and that a creditor, suing as an intervener, may not assert 
his claim, under the statute, after the expiration of one year 
trom the completion of the work. The demurrer was over¬ 
ruled (Rec., p. 22). Pleas and affidavit of defense were 
filed (Rec., pp. 22-20), after which a motion for judgment 
was filed by Intervener for want of sufficient affidavit of 
defense (Rec., p. 20). This motion was overruled (Rec., 
p. 27). Thereupon, Intervener filed a substituted affidavit 
of merit (Rec., pp. 27-31), in which Intervener states (Rec., 
pp. 30, 31), “That the said original contract between the 
said George F. Pawling and Company and the United States 
was completed and final settlement made on the 8th day 
of January, 1921” (Rec., p. 31). 

In answer to the substituted affidavit of merit, the surety 
filed an affidavit of defense (Rec., pp. 31-30) in which it 
is set forth, among other things, that the defendant is in¬ 
formed and believes, and expects to prove at the trial that 
the completion of the work under the aforesaid contract 
between the principal contractor and the United States was, 
as a matter of fact, administratively determined by the au¬ 
thorized officials in charge of the Bureau of Yards and 
Docks, Navy Department of the United States, to have been 
in October, 1919, and that the last one of the buildings under 
said contract was substantially completed on August 29, 
1919; that the Intervener did not file its claim in an action 



brought upon the bond described in the declaration, and l>e- 
come a party thereto within one year from the completion 
of the work under the said contract, as is required by the 
provisions of the statute in such cases made and provided; 
that the statement in Intervener’s substituted affidavit, that 
the original contract between the principal contractor and 
the United States was completed and final settlement made 
on January 8, 1021. is denied; that affiant is informed and 
believes, and defendant expects to prove at the trial, that 
all of the work under said original contract was fully com¬ 
pleted either on August 20, 1010, or in October, 1010, as 
hereinbefore set forth; that the defendant denies that In¬ 
tervener is entitled to interest claimed by it (Rec., p. 35). 

The affidavit of defense also sets forth that the defendant 
expects to prove at the trial that the terms of the contract 
between the principal contractor and the Intervener (which 
contract is annexed to the declaration of Intervener. Rec.. 
p. IT, and made a part of its substituted affidavit (Rec.. 
pp. 27, 28), provides, among other things, that the principal 
contractor would pay to the Intervener 85 per cent of the 
value of the materials delivered and work done in any calen¬ 
dar month, on or about the 15th of the following month, 
based upon the estimate of the Officer in charge, and that the 
final payment should be made by the principal contractor to 
the Intervener within thirty days after the completion of the 
work included in said contract, were not observed, carried 
out, fulfilled or adhered to; that defendant also expects to 
prove that the Intervener, without the knowledge or con¬ 
sent of the surety, continued to furnish materials and per¬ 
form the work mentioned in Intervener’s bill of particulars 
for the principal contractor upon the said Bellevue Magazine, 
under principal contractor’s contract with the United States, 
without requiring the principal contractor to make the pay¬ 
ments, during the progress of the work, in the percentage 
aforesaid, and that Intervener thereby agreed to, and did 
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thereby materially change the terms of payment originally 
agreed upon and set out in the contract between the princi¬ 
pal contractor and the Intervener (Rec., p. 33); that the 
principal contractor became insolvent (Rec., p. 34); that 
on January 12, 1021, the principal contractor was adjudi¬ 
cated involuntary bankrupt, in a bankruptcy proceeding 
theretofore filed, in the District Court of the United States 
for the Eastern District of Pennsylvania, holding a bank¬ 
ruptcy court, receivers were appointed and the cause referred 
to a referee of said court, in which bankruptcy proceedings 
a dividend of 10 per cent was awarded to creditors, includ¬ 
ing Intervener, of the said principal contractor (Rec., p 34). 

The surety admits the receipt of the final payment of $21,- 
856.51, from the United States (as set forth in Intervener’s 
substituted affidavit) under the following circumstances and 
conditions: That by reason of the insolvency of the principal 
contractor, the surety company itself completed the Bellevue 
Magazine contract, and to do so, the surety was compelled 
to expend $33,193.81 for labor and materials, so that upon 
the receipt by the surety of the final payment, the surety 
had then lost by reason of actual payments by it to complete 
said contract, $11,337.30; that in addition thereto, the al¬ 
leged claims of creditors of the principal contractor in this 
law cause No. C6,139, aggregate over $30,000 (Rec., p. 35). 

On motion of Intervener (Rec. p. 36) the Court entered 
judgment for Intervener for the amount of its claim, with 
interest from April 12, 1920, from which an appeal was 
noted and perfected (Rec., pp. 36, 37). Assignment of 
errors is included in the record (Rec., pp. 37, 38). 



ASSIGNMENT OF ERRORS. 


The trial court erred: 

1. In holding that the statute of August 13, 1804 (28 
Stats. 278) as amended by statute approved February 24, 
1005 (33 Stats. 811) permits one, suing as intervening 
creditor under said statute, to file, and maintain a cause 
of action thereunder, after the expiration of one year from 
the completion of the work under a contract between the 
Lnitcd States and the principal contractor. 

2. In holding that the appellee, suing as intervening cred¬ 
itor under the aforesaid statute, could file its petition, and 
maintain the same, more than two years after the comple¬ 
tion of the work under a contract between the United States 
and the principal contractor. 

3. In overruling appellant's demurrer to Intervener’s pe¬ 
tition or declaration. 

4. In holding Intervener’s substituted affidavit of merit 
sufficient. 

5. In holding appellant s affidavit of defense insufficient. 

<*>. In allowing Intervener interest from April 12, 1920. 

7. In entering judgment for Intervener. 

ARGUMENT. 

« 

I. 

i 

Construction of the Statute. 

The first question is whether the Intervener complied with 
the terms of the statute (28 Stats. 811) under which it as¬ 
serted its cause of action, and that, of course, depends uj)on 
the language of the Act. 4 his statute, in several cases, has 
been considered by this Court, and, also, by the Supreme 
Court of the Lnited States. The proposition above men¬ 
tioned was recently argued before this Court, in the case 
of London & Lancashire Indemnity Company vs. Smoot, In- 





tervener, No. 3S27, and a decision therein is being awaited. 
Counsel for appellant in the case at bar appeared for the 
appellant in the Smoot case. The statute is set forth on 
pages 6-8 of our Brief in that case. Counsel on both sides, 
in briefs and on oral arguments, in the Smoot case, fully 

presented the questions arising on the construction of the 
statute. 

I he statute requires any person entering into a formal con¬ 
tract with the United States for the construction of any pub¬ 
lic work, or for repairs upon any public building or public 
work to give a bond, with sufficient sureties, with the addi¬ 
tional obligation that the contractor shall promptly make 
payments to all persons supplying him with labor and ma¬ 
terials in the prosecution of the work. The provision in the 
statute is that the L nited States shall have first resort to 
the bond. If the United States brings suit thereon, any 
person who has furnished labor or materials may inter¬ 
vene in such suit, “subject, however, to the priority of the 
claim and judgment of the United States” (a provision 
not contained in the original Act of 1804). If the full 
amount of the liability of the surety on the bond is insuffi¬ 
cient to pay the full amount of the claims and demands, 
then, after paying the full amount due the United States, 
the remainder shall be distributed pro rata, among said 
interveners. 4 he statute definitely fixes the time for the 
filing of a suit by the United States to “within six months 
from the completion and final settlement of said contract.” 
If the Lnited States does not file suit within the time stated, 
then any person, who supplied the contractor with labor or 
materials for the prosecution of the work, may, as insti¬ 
tuting creditor, bring suit upon the bond, and the first 
proviso of the statute controls the bringing of such a suit. 

4 hat proviso requires that when such suit is instituted by 
any of such creditors on the bond “it shall not he com¬ 
menced until after the complete performance of said con¬ 
tract and final settlement thereof, and shall be commenced 



within one year after the performance and final settlement 
of said contract, and not later." It will be observed that, 
in the said first proviso, there is a prohibition against the 
commencement of a suit until after the complete perform¬ 
ance of the contract and final settlement thereof, and then 
as if to emphasize, this is followed by the prerequisite that 
the suit shall be commenced within one year after the per¬ 
formance and final settlement of said contract, with the 
added requirement “and not later” 

I he second proviso of the statute, under which Inter¬ 
vener, in the case at bar, asserted its alleged cause of action, 
is as follows: 

“and provided further, That where suit is so insti¬ 
tuted by a creditor, or by creditors, only one action 
shall be brought, and any creditor may file his claim in 
such action and be made party thereto within one year 
from the completion of the work under said contract, 
and not later ” 

It will be noted that the terms of the second proviso allow¬ 
ing a creditor, suing as an intervener, to assert his cause 
of action, are different from the terms of the first proviso 
authorizing a suit by an instituting creditor. By the unam¬ 
biguous language of the second proviso, two prerequisites 
must exist before an intervening creditor may maintain his 
cause of action, namely: (a) an action shall have been 
instituted, and (b) the intervening creditor must file his 
claim within one year from the completion of the work 
under the contract, and not later. 

T he statute further provides that if the recoverv on the 
bond should be inadequate to pay the amounts found to 
be due to all of said creditors, judgment shall be given to 
each creditor pro rata of the amount of the recoverv; that 
the surety may pay into court for distribution the full 
amount of the surety s liability, the penalty named in the 
bond, less any amount which the surety may have had to 
pay to the United States. 




The third proviso of the statute relates to notice to be 
given to known creditors, and by publication, with the 
requirement as to the time for publication of such notice. 

Prior to the enactment of the statute of 1894, as amended 
by the Act of 1905, a person furnishing materials or labor 
to the contractor, who constructed a public building for the 
L mted States, had no pecuniary protection if the con¬ 
tractor became insolvent during the progress of the work, 
or was in an insolvent condition upon the completion of the 
work. No right exists to file a mechanics’ lien against any 
property of the United States. Therefore, by this statute, 
a new cause of action is created. The statute creates the 
remedy, and hence a strict compliance with its terms is a 
condition precedent to the right of action. United States 
exj-el., Texas Portland Cement Co. vs. McCord, 233 U. S., 
1.j7, 102, 103, 104 (quoted from in U. S. vs. American 
bonding Co., 42 App. Cas., 208, 271). 

As bearing upon the importance of the limitation of time, 
the Supreme Court, in the McCord case, supra, held, that 
the suit of the instituting creditor was prematurely brought, 
because six months from completion of the work and final 
settlement of the contract had not elapsed before the original 
suit was filed; that the bill, being prematurely filed, an 
intervention by another creditor after the six month, and 
lietore the twelve month period, is not efifectual as such or as 
an original bill; and that an amended bill filed more than 
one year after the completion of the work and settlement, 
if treated as an original bill, is filed too late. 

In the McCord case, supra, the Supreme Court, at na"e 
1 (>2, says: 55 

By this statute a right of a ction upon the bond is 
created in favor of certain creditors of the contractor. 

lie cause of action did not exist before, and is the 
creature of the statute. The act does not place a 
limitation upon a cause of action theretofore existing 
but creates a new one upon the terms named in the 



statute. The right of action given to creditors is spe¬ 
cifically conditioned upon the fact that no suit shall 
be brought by the United States within the six months 
named, for it is only in that event lhat the creditors 
shall have a right of action and may bring a suit in the 
manner provided. The statute thus creates a new lia¬ 
bility and gives a special remedy for it, and upon 
well-settled principles the limitations upon such liability 
become a part of the right conferred and compliance 
7cith them is made essential to the assertion and benefit 
of the liability itself » (Italics supplied.) 

This court in United States vs. American Bonding Com¬ 
pany, supra , following the McCord case, also held that the 
limitation of time set forth in the statute is jurisdictional, 
and that a suit by a creditor prior to the expiration of the 
six month period was prematurely brought. In that case, 
on page 271, the court says: 

“The statute creates the remedy; hence, strict com¬ 
pliance with its terms is a condition precedent to the 
right of action. Neither did defendant waive its right 
to object by pleading to the declaration, since the con¬ 
dition is jurisdictional. This is an instance where the 
right and remedy are so united by the statute that the 
right can only be enforced in the manner provided in 
the act. The rule is settled that where a liability is 
created, and a special remedy provided for its enforce¬ 
ment, that remedy alone must be employed.” 

By the same reasoning, the time limit in the second 
pro7'iso affecting interveners is jurisdictional. 

In the case of U. S. for the use of Bryant Co. vs. 
N. V. Steamfitting Co. (1914), 235 U. S., 327, 342, the 
construction of the third proviso of the statute relating to 
the publication of notice to creditors was the sole question 
and issue involved upon the record. In fact, the court 
says, at page 333, that this “is the crux of the case, whether 
the action was brought in time or whether proper notice 
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of it was given to other creditors.” The court held that 
the third proviso was merely directory and not of the essence 
of jurisdiction. 

At page 341, the court says: 


"We may refer again to Vermont Marble Company 
vs. National Surety Company [213 Fed. Rep., 4:2!) I. 
Ine court in that case, in careful distinction between 
the purposes of the provisos, said that the first and 
second confer a substantive right of action or inter- 
\ ention limited only by a time for assertion, that is 
one year from the completion of the work; and that 
tliat time was ‘obviously for the sureties on the bond' • 
while the last proviso was ‘just as obviously for the 
oeneht ot the creditors alone.’ * * * Th e pro _ 
vision for notice therefore is not of the essence of 
jurisdiction over the case, nor a condition of the lia¬ 
bility of the Surety Company. We need not no far- 
ther in this case ” 1 

"In the cited case it was held that the third proviso 
was directory only, and the conclusion has reason to 
sustain it 1 here can be no sacrifice of rights in it 
neither of surety companies nor of creditors. Everv 
creditor has the same rights and may institute the 
action provided for in the first proviso. If he doec 
not choose to do so, it is his own affair; and he may 
guard against surprise or deception. lie knows the 
tune limit of suit and of intervention. He knows that 
the suit must be brought in the District Court of the 
l nited States in the district where the contract was 
performed. It would seem as if the law owed him 
no urther care If he chooses, he may institute pro¬ 
ceedings if another has not done so. If another has, 
e knows in what court and within what time and he 
may intervene. He has, therefore, the means of suit 

iT - i e f lA anS ° f ,ntervention - An attentive waiting 
' „ * hat f nec <fsary for either, and indeed is his 
ultimate safeguard as intervention must depend upon 
a suit previously instituted.” (Italics supplied.) 


Opposing 
Pedersen vs. 


counsel, in the court below, cited the case of 
United States, etc., 253 Fed., C22, in which it 


is held that the intent of the statute is that in the case of an 
intervener the time limit is the same as it is in the case of an 
original party complainant. The writer of the opinion in 
the Pedersen case says that in the Bryant case (235 U. S., 
327) the Supreme Court “observed that an intervening 
creditor as well as an instituting creditor must file his claim 
anthiii a year. I hat this is an erroneous ruling upon 
the part of the judge who wrote the opinion in the Peder¬ 
sen case, will, it is respectfully submitted, appear from a 
reading of the decision in the Bryant case. It has already 
been pointed out that the right of an intervening creditor w as 
not involved in the Bryant case. “The crux” of the Bryant 
case was whether the action was brought in time by the in¬ 
stituting creditor, or whether proper notice of the suit had 
been given by publication. It is to lx? remarked that the 
opinion in the Pedersen case is general and indefinite, in the 
assertion “that an intervening creditor, as well as the insti¬ 
tuting creditor, must file Ins claim within a year.” It may 
be pertinently inquired, “within a year ” from what time, or 
e\ent. There is an ominous silence at this point in the 
opinion as to the language of the statute. A reading of the 
opinion in the Pedersen case suggests that at least a discus¬ 
sion of the language of the second proviso of the statute, 
with propriety, might have l>een included. We submit that 
the opinion in the Pedersen case incorrectly concludes two 
things: first, that the right of an intervener was the point 
involved in the Bryant case; and secondly, that the Supreme 
Court held that the statute makes no distinction l>etw T een the 
time limit for the filing of a suit by an instituting creditor 
and an intervening creditor. In this connection, we refer 
particularly to the language of the Supreme Court, at page 
341, quoted above, that every creditor know's the time limit 
of suit and of intervention; and that if a creditor chooses, 
he may institute proceedings, if another has not done so, 
and if another has, he knows in what court and within what 
time, and he may intervene. 
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As we read the opinion in the Bryant case, points are dis¬ 
cussed and intimations given, which, we submit, were not 
necessary to the decision of the case. If, however, those in¬ 
timations are deemed controlling, it is our contention they 
indicate that, in keeping with the terms of the first and sec¬ 
ond provisos of the statute, the Supreme Court regarded 
t at there is a substantial di (Terence lietween the time within 
which an instituting creditor may file a suit and the time 
" t * 1 ' n "'Inch a creditor may sue as an intervener. 

That the language in the first and second provisos is dif¬ 
ferent is plain, we think. The second proviso requires a 
creditor who elects to take his chance to liecome an inter¬ 
vener, to file his claim within one year from the completion 
of the work, and not later, unless the contention of oppos¬ 
ing counsel is correct that the second proviso is so inaptly 
expressed that it may be disregarded, or modified to read 
the same as the first proviso. If the second proviso were 
amended by Congressional legislation, the words: “work 
under said contract" should be stricken out, and in lieu 
thereof, the words “completion of said contract and final 

settlement thereof,” inserted so that said proviso should 
read as follows: 

“and any creditor may file his claim in such action and 
be made party thereto within one year from the com- 

p chon of said contract and final settlement thereof 
and not later.” ’’ 

The judicial power may not be exerted to modify the 
statute by writing in the words suggested (The Employers’ 
Liability Cases, 207 U. S. 463, 501). 

Whatever the motive, the language used in the second 
proviso clearly expresses the legislative intention and admits 
of no doubt as to its meaning. This being so, it is only the 
province of the court to enforce the statute in accordance 
with its terms. (Texas Cement Co. vs. McCord 233 U S 
157, 163.) 


14 


II. 

Error in Overruling Demurrer. 

The intervening petition alleged (Rec., p. 13) that the 
original contract between the principal contractor and the 
L nited States “was completed and final settlement had on 
or about the 8th day of January, 1021” (Rec., p. 13), to 
which a demurrer was filed (Rec., pp. 21-22). By the said 
allegation, we presume it will l)e claimed that the comple¬ 
tion of the work, acceptance, and final settlement all oc¬ 
curred at the same time, to wit, January 8, 1021. It is our 
contention that the allegation referred to is a mere con¬ 
clusion of law. There is no allegation of the date of the 
completion of the work under said contract, nor is there 
any allegation of the precedent fact that the United States, 
by its officials, administratively fixed the date of the com¬ 
pletion of the work. 1 he pleader evidently concluded that 
as final settlement was made “on or alxmt the 8th day of 
January, 1021,” the original contract urn completed on 
the same date. 


“Performance” and “Final Settlement” are not 
synonymous or equivalent terms. The latter may per¬ 
haps by inference be held to include the former, but 
the former can not by any fair construction lie made 
to include the latter. Each is an essential prerequisite 
to the institution of a creditor's suit.” (Italics sup¬ 
plied.) 


Stitzer vs. U. S., use of Vaughan, C. C. A., Third 
Circuit (1010) 182 Fed., 513, 518. 

L. S. use of Chief All Over vs. Bailey (1913) D. 
C., D. Mont., 207 Fed., 782. 


If, perhaps, by inference, the allegation of the petition 
that the contract was completed and final settlement had on 
or about January 8, 1021, be deemed legally sufficient as a 
pleading, then the petition is one that is evidently drafted in 
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accordance with the first proviso of the statute, and the pe- 
tifoner ,s not su.ng as an intervener, but as an instituting 
cred.tor. Did the intervener have the right to assume that 

IOsT'iTVp " al settIenlent " as on or about January 8, 
’ that the com P'etion of the work, or contract, occurred 
on the same date? 

In support of our demurrer, we rely upon the principle 
announce,! in I"in°i s Snr « y Co , IS . s . £ of 

' 2 ~1, where the court construed “final set- 

tl “ aS USC J in statute - The court says (p. 218) 
ha the pivoted words' are not “final payment'’ but “final 
-settlement, and says: 


Act'S mlrV'lf t WOrds ‘ fi,la > settlement’ in the 
ct of 190 > had reference to the time of this deter¬ 
mination when, so far as the Government was con- 

entided S am ° Unt whic,ait was finally bound to pay or 
to recene was fixed administratively by the 

proper authority. It is manifestly of the utmost im¬ 
portance, hat there should be no uncertainty in the tim- 
from which the six months’ [leriod runs. The time of 
le final administrative determination of the amount 
due is a definite time fixed by public record and readily 

derend " ed ‘ ^ a " admin 'Strative matter, it does not 
(lejieiid upon the consent or agreement of the other 

party to the contract or account. The authority to 
make it may not lie suspended, or held in alieyance by 
refusal to agree. Whether the amount so fixed is due, 
in law and fact, undoubtedly remains a question to be 
adjudicated, if properly raised in judicial proceedings, 
but this docs not affect the running of the time for 

onnging action under the statutory provision” (Italic 
ours.) v 


In the Peeler case, suf>ra, it appears (p. 210) that the 
contract (work) was completed in July, 1912, and that final 
settlement was made on August 21, 1012 

The determination of the completion of the work is like¬ 
wise determined by final administrative action by the United 


States, through its proj)er officials, and the fact showing 
such official action should be distinctly averred in the pe¬ 
tition. In every case of the erection of a public building, 
the completion of the contract, or work, is fixed by depart¬ 
mental final action at a date necessarily before the time of 
the final settlement. 

It is, therefore, submitted that the demurrer should have 
l^een sustained. 

III. 

Affidavit of Defense Sufficient. 

(a) The affidavit of defense (Rec., pp. 31-30) avers 
(Rec., p. 35) the precedent fact that the work under said 
contract was administratively determined by the United 
States officials in charge of the Bureau of Yards and Docks, 
Xavy Department, to have been completed in Octolier, 1010, 
and also that the last of the buildings was substantially com¬ 
pleted on August 20, 1010. This raises an issue of fact 
which entitles the surety to a trial by jury. The “pivotal 
words’* in the second proviso are “completion of the work,” 
which have been totally disregarded by intervener. 

In U. S., Ixmefit of Starrett-Fields Co. vs. Mass. Bond¬ 
ing & Ins. Co. (1913) D. C. D. Mont., 215 Fed. 241, 244, 
the court quotes from the Stitzer case, with approval, as 
follows: 

“In Stitzer vs. U. S., 182 Fed. 513, 105 C. C. A. 51, 
the Court of Appeals for the Third Circuit, [cited ap¬ 
provingly in the McCord case, 233 U. S. 157, 163] in 
construing this statute, held that ‘completion’ and ‘final 
settlement’ were not equivalent terms; that the former 
could not be made to include the latter, though the lat¬ 
ter might be regarded as including the former. * * * 
But even if it be conceded that final determination of 
what was due for the completed work would be the 
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final settlement’ intended by the statute, I am unable 
to regard the agreed facts as sufficient to show that the 
quartermaster s report in March was ‘final settlement’ 
m that sense. The Treasury Department it would seem, 
had still to pass upon that report, and its decision was 
not made until January, 1913, and a suit brought be- 
ore it was made would still lie premature. It is true 
that either ‘final settlement' in the above sense, of final 
payment, might lie delayed for a year or more after 
completion of the work, and that in a suit brought six 
months thereafter no creditor could inten’ene, accord¬ 
ing to the strict language of the statute, which allows 
such interrention within a year from the completion of 
the contract -work and not later r 

The statute makes a clear distinction between “final set¬ 
tlement” and “completion of the work” under the contract 
(U. S. use of Chief All Over et al. vs. Bailey et al. [1913] 
D. C., D. Mont. 207 Fed. 782). 

The claims of creditors in a suit under this statute are 
several and represent distinct causes of action in different 
parties although consolidated in a single suit. Each suc¬ 
cessful claimant is entitled to a docket fee of ten dollars 
under Rev. Stat. 824. (Title Guaranty and Trust Co. vs. 

Crane Co., 219 U. S. 24, 35). 

(b) The contract between the principal contractor and 
the intervener, a copy of which is annexed to intervener’s 
petition, or declaration (Rec., pp. 15, 18), provides, in ref¬ 
erence to the time of payments by said contractor to inter¬ 
vener as follows: “Eighty-five per cent of the value of the 
materials delivered and work done in any calendar month to 
be paid on or about the 15th day of the following month, 
based upon the estimate of the ‘officer in charge.’ The final 
payment shall be made within thirty days after completion 
of the work included in this contract” (Rec., 17). 

The affidavit of defense alleges that the surety expects to 
prove at the trial that, without the knowledge or consent of 
the surety, the intervener and principal contractor did not 
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observe, carry out, fulfill or adhere to the provisions of their 
contract relative to the mode of said payments; and that 
defendant expects to prove that the intervener, without the 
knowledge or consent of the surety, continued to furnish 
material and perform the work mentioned in intervener’s 
bill of particulars, without requiring the principal contractor 
to make the payments, during the progress of the work, in 
the percentage aforesaid, and that the intervener thereby 
materially changed the terms of payment originally agreed 

upon, set out in the contract between the contractor and in¬ 
tervener (Rec., 33). 

By reason of the foregoing change in said contract, with¬ 
out the knowledge or consent of the surety, the surety is 
discharged. American Bonding Co. of Baltimore vs. U. S. 
to use of Francini (C. C. A., Third Circuit, 1015), 233 Fed. 
3C4, 371; Board Com’rs. Morgan County vs. Branham, 57 
Fed. 170. 

The case of American Bonding Co. of Baltimore vs. U. S. 
use of Francini, supra , is directly in point. In that case the 
court held: 

“Defendant became surety on the bond of a federal 
contractor, which was conditioned that the contractor 
should pay claims of laborers and materialmen. The 
contract with the subcontractor for marble work there¬ 
after entered into provided that the subcontractor 
should receive partial payments according to the mar¬ 
ble furnished, as the principal contractor received partial 
payments from the government. Instead, the prin¬ 
cipal contractor gave notes to the subcontractor, which 
inclosed and discounted them and also made cash pay¬ 
ments nearly equaling the amounts due under the 
contract. Held, that though the principal contractor 
refused to carry out his contract, such mode of pay¬ 
ment injured the surety, because casting a greater 
burden on the surety, by creating- a contingent liability 
on the notes, and depriving it of the benefit of partial 
payments.” 
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Beginning on page 3G8 of the opinion, the court takes 
up the question of the non-observance of the terms of the 
contract, relative to partial payments, between the federal 

contractor and the Marble Company that furnished him 
marble. 

The court says, on page 369: 


That the terms of payment here were materially 
changed, is beyond dispute. Indeed, it appeared with¬ 
out contradiction that they were not observed at all. 
1 he paragraph quoted from the subcontract contem- 
plates that when Wells should receive payments from 
tie lmted States (these were regularly made and 
were based upon monthly estimates by the engineer in 
charge of the work), he would pay the Marble Com¬ 
pany a proportional amount of the money so received 

reserving 20 per cent until the government should make 
hnal payment.” 

1 lie detailed monetary transactions between Wells, prin¬ 
cipal contractor, and the Marble Company, subcontractor, 
which materially changed the mode of payment prescribed 
in their contract, is set out. 

The court, page 370, says: 


W e need scarcely discuss the proposition that such 
a course of dealing materially changed the terms of 
payment originally agreed upon and guaranteed These 
terms were not observed at all, and it is not sufficient 
to reply that \\ ells was hampered by insufficient capi¬ 
tal, and by the fact that he was carrying on other 
contracts at the same time and was compelled to use 
the money for other purposes. Neither is the reniv 
sufficient that the Marble Company could not induce 
\ tils to pay ill accordance with the subcontract, and 
was therefore obliged to accept the notes and such 

"’°" ey f a l 11 , C ^ lld , £ et ’ because this was the best way 
nit of the difficulty. The Company certainly owed 
some duty to the surety. It was not obliged to go 
on with a contract that Wells from the first was re- 
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iusing to carry out, and if it chose to do so, and to 
take its chance of getting out whole, it must stand 
hy the risk it deliberately undertook. We do not 
know whether the Bonding Company knew the terms 
ot the agreement between Wells and the Marble Com¬ 
pany; but in any event it does not appear to have 
had knowledge of what the parties to the agreement 
were actually doing, and it had a clear right to rest 
on the assumption that (whatever the terms of pay¬ 
ment might be under the subcontract) they would be 
lived up to without material change, and without in¬ 
jury to itself. In brief, a corporate surety under the 
Act of 1905 is much like the signer of a blank check. 
Undoubtedly such a man takes a risk; if a larger sum 
should be inserted than he intended, he must usually 
accept the situation; but, after the blank has been 
lied, his liability is fixed, and is not subject to in¬ 
jurious change thereafter. 


“Was the Bonding Company injured by the com¬ 
plete disregard of the contract terms? This, also, is 
lieyond dispute. One of a subcontractor’s safeguards is 
that he shall receive his due proportion of the contract 
price while the work is going on, and while payments 
are being made to the principal contractor; and there- 
lore such proportional payments safeguard the surety 
also a protection that is removed, or is at least en¬ 
dangered, if these payments be omitted or be unreason¬ 
ably deterred. If the terms of this subcontract had 
x*en observed, the Marble Company would have been 
paid 80 per cent in cash as the work went on, and 
even it the retained 20 per cent had not been paid at 
the end, the loss of the Surety Company would have 
been no larger than this percentage. * * * j n a 

word, the situation is this: Both elements are present 
that are necessary to relieve a corporate surety, namely, 
a material change of its contract without consent and 
a resulting injury therefrom. As there was no dis¬ 
pute upon either of these subjects, the trial judge should 
have directed a verdict in favor of the Bonding Com¬ 
pany.” 
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V. 

As to Interest. 

The Intervener filed its petition on November 23, 1921 
(Rec., p. 10), and claims interest from April 12, 1920 
(Rec., p. 13). The judgment allows interest as claimed 
(Rec., p. 36). 

The defendant contends that under the act the surety is 
not an insurer of the claims arising out of the contracts 
made by claimants with the principal contractor, but that 
the surety is only an indemnitor to such claimants against 
loss for material furnished and labor performed by them. 
The condition of the bond is “that such contractor or con¬ 
tractors shall promptly make payments to all such persons 
supplying him or them with labor and materials in the 
prosecution of the work provided for in such contract.” 
No more definite basis of claim can be found in the act 
than that above quoted. 

The act under which this suit is brought is silent as to 
the recovery of interest. Interest is the creature of statute 
and the L nited States are not liable to pay interest on claims 
against them in the absence of statutory direction. (U. S. 
vs. S. A. L. Ry. Co., 280 Fed., 349; s. c. 50 W. L. R., 517.) 

Sec. 1184, D. C. Code, provides that in an action to 
recover a liquidated debt on which interest is payable by 
contract or by law or usage the judgment for plaintiff shall 
include interest on the principal debt when it was due and 
payable, at the rate fixed by the contract, if any, until paid. 

Sec. 1185, D. C. Code, provides in an action to recover 
damages for breach of contract the judgment shall allow 
interest on the amount for which it is rendered from the 
date of the judgment only; but nothing therein shall forbid 
the jury, or the court, if the trial be by the court, from 
including interest as an element in the damages awarded, 
if necessary to fully compensate the plaintiff. In the case 
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at bar no demand was made on the surety until suit was 
brought. 

It is our contention that in the event of a recovery, the 
claimant may recover interest as against the surety in this 
case front the date of the judgment, or from the date of 
filing suit on November 23, 1921 (Rec., p. 10) which con¬ 
stituted the demand upon the surety, and not from the 

date of a note given by principal contractor to Intervener 
(Rec., p. 21). 

In Bank of U. S. vs. Magill, 1 Paine Cir. Ct. Rep 661 
the court, at page 670, says: 

“Considering then the penalty as the debt due, the 
only remaining question is whether interest is recover¬ 
able, and it so, from what time the calculation is to 
be made. 

“The general principles of law will, I think, sanction 
e a ouance of interest from the commencement of 
the suit but no farther. Had there been any previous 
demand ot the penalty, or any acknowledgment that the 
whole was due, interest might be recoverable from 
such time. But that not having been done, the defend¬ 
ants may not have been deemed in default until the 
commencement of the suit. It may be considered 
somewhat analogous to an obligation to pav a certain 
sum of money on demand; in which case interest ac¬ 
crues only from the commencement of the suit when 
no actual demand is shown.” 

W here a note or bond is payable on demand, or on re¬ 
quest although it is suable at once, yet the debtor is not 
considered in default until demand is made, and therefore 
interest runs only from the time of demand in pais or of 
suit brought, which is a judicial demand. 

m Hl ! nt „ VS ; n NeVerS ' 15 Pick < Mass ->. 500; Bartlett vs. 

: al ! l,a J 1 'l B, ' ,b 40 ~. 471; Breyfogle vs. Beckley, 

16 S. & R. (Penna.), 264; Nelson vs. Cartmers Admr., 

6 Dana (Ky.), 8; Cannon vs. Beggs, 1 McCord (S. C ) 

o*0. ' 









In cases of a contingent liability, such as that of a surety, 
the party is not considered as in default until demand, and 
interest does not begin to run until then. Thus, on a guar¬ 
anty of the payment of notes, not exceeding in all, a certain 
amount, that should be discounted by a bank for another, 
it was decided that the party was liable to the extent of the 
guaranty, for all unpaid notes, with interest from the time 
that notice of non-payment was given. Washington Bank 
vs. Shurtleff, 4 Metcalf, 30, 33. The same principle applies 
to an action on the bond of a surety in an indemnity bond; 
for though it is said in some cases, in a general way, that 
judgment may be entered for the penalty, with interest 
from the time of the first breach; yet it is to be understood 
that, in general, interest, as against the surety, begins to 
accrue on the penalty, and on the debt if less than the 
penalty, only from the time of a demand on the surety or 
notice to him, in pais, or by suit, or something equivalent 
to a demand or notice. 

Bank of U. S. vs. Magill, 1 Paine’s Circuit Ct. Re¬ 
ports, 661, 670; S. C., 12 Wheaton, 512; 

Heath vs. Gay, 10 Mass., 371; 

Boyd vs. Boyd, 1 Watts (Penna.), 365, 369; 

The State vs. Bird, Murphy, et al., 2 Richardson 
(S. C.), 99. 

In U. S. vs. Illinois Surety Co., 22C Fed., 654, 662 (af¬ 
firmed 244 U. S., 376, 381), the court says (page 662)_ 

that as the amount of the claims was liquidated and 
undisputed the controversy being confined to the ques¬ 
tion of liability for the whole or a definite part thereof 

interest was properly allowed from the commencement 
ot the suit. 

P^ipal of the bond, however, is not the meas¬ 
ure of liability thereon. Failure of the surety to dis¬ 
charge its obligation thereunder after proper demand 
or commencement of suit subjects it to the payment of 



interest. Under Hurds' Rev. St., Ill., 1897, c. 74, sec. 
2, as construed in Holmes vs. Standard Oil Co. 183 
Ill., 70, 55 N. E., 647, this is at the rate of five per cent 
per annum from the commencement of the suit.” 

The Illinois statute provided— 

‘‘that creditors shall be allowed to receive interest at 
the rate of five per cent per annum for all moneys after 
they become due, on any bonds,” etc. 

In Illinois Surety Co. vs. Peeler, 215 Fed., 334 (S. C., 
240 U. S., 214, 217, modified by disallowing claim of one in¬ 
tervener, otherwise affirmed, no discussion in opinion as to 
the date from which interest is allowable) the court held that 
interest shall run only from the date of the order awarding 
judgment. 

It is respectfully submitted that the judgment should be 
reversed. 

Harold J. Pack, 

Levi H. David, 

Attorneys for Appellant. 

December, 1922. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1922 

NO. 3885. 

LONDON & LANCASHIRE INDEMNITY CO. OF 
AMERICA, CORPORATION, APPELLANT, 

VS. 

IRONCLAD ROOFING CO., CORPORATION, 

INTERVENER. 


BRIEF FOR APPELLANT. 

Statement of Case. 

This appeal is from a final summary judgment dated 
July 12, 1922, under rule /3 of the Supreme Court of this 
District, in fax or of Ironclad Roofing Co., corporation, 
appellee, hereinafter referred to as Intervener, against 
Appellant London Lancashire Indemnity Co., of 
America, corporation, hereinafter referred to as surety, 
for $1,074.40 with interest from July 11, 1919 (Rec 
p. 32.) 

The facts, and the errors complained of in this case, are, 
in some respects, similar to those invol\ r ed in the cases of 
London and Lancashire Indemnity Co., appellant, vs. 
Smoot, No. 3827 (already argued before, and submitted 
to this court) and the same appellant against J. Living¬ 
ston & Co., No. 3884, in which the appellant has filed its 
brief, but which has not been reached for argument. 
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On November 15, 1018, George F. Pawling & Company 
corporation, of Philadelphia, hereinafter referred to as 
the principal contractor, entered into a contract with the 
l nited States, for the construction of seven ordnance 
storehouses and one central heating plant, at Bellevue 
Magazine, at Washington, D. C., and on December 4. 
1918, the principal contractor and the appellant, as 
surety, executed and delivered to the United States the 
usual statutory bond (in the penalty of S120,9(33) as is 
provided by act of Congress, approved August 13. 1894 
(28 Stats. 278), as amended by act, approved February 
24, 1905 (33 Stats. 811), entitled “An Act for the pro¬ 
tection of persons furnishing materials and labor for the 
construction of public works” (Pec., pp. 2, 3, and 11). 
This statute is commonly known as “The Heard Act.” 

The condition of the bond is that the principal con¬ 
tractor shall well and truly perform and fulfill its con¬ 
tract. dated November 15, 1918, entered into with the 
United States, and shall promptly make payments to all 
persons supplying the principal contractor with labor and 
materials in the prosecution of the work provided for in 
the contract (Rec., pp. 3, 11). The work under the con¬ 
tract between the principal contractor and the United 
States was, as a matter of fact, administratively de¬ 
termined by the authorized officials in charge of the 
Bureau of Yards and Docks, Navy Department of the 
United States, to have been completed in October, 1919, 
and also that the last one of the buildings under the 
contract was substantially completed on, to-wit, August 
29. 1919 (Rec., pp. 17, 29). 

The final settlement by the United States of the con¬ 
tract occurred January 8, 1921 (Rec., pp. 4. 12, 24). 

November 10, 1921, which was within one year after 
the complete performance of said contract, and the final 
settlement thereof, Rosslyn Steel A Cement Company, as 



instituting creditor, filed suit on the bond (Rec dd 
2-10). 

. 0n Sunday, January 8, 1922 (Rec., p. 10), the Inter¬ 
vener filed with the clerk of the court below an interven¬ 
ing petition, alleging that it supplied the principal con- 
t i actoi certain materials consisting of slag roofing in the 
performance of the main contract, claiming a balance due 
by the principal contractor, of SI,074.40, with interest 
from July 11, 1919 (Rec., p. 14). The entry on the 
docket, by the clerk, is as follows: “January 9, 1922 — 
'Filed January 8, 1922, with deposit for costs of $17, in 
the Clerk s Office of the S. C. D. C. with request that 
process issue forthwith” (Rec., p. 14). 

The Record shows that summons was issued. Per¬ 
sonal service was made on the agent of the surety on 
January 10, 1922 (Rec., p. 14). 

The assertion of the claim of the Intervener, it will be 
observed, was more than two years after the completion 
of the work under the original contractor between the 
United States and the principal contractor (Rec., pp. 17, 
29). Another question raised by the appellant is, even 
if it should be held that the Intervener instituted his suit 
on Sunday, that the commencement of suit on that day 
was one day too late, even under the first proviso of the 
statute. 

The surety demurred to the petition (Rec., pp. 15-16) 
on the grounds that the intervening petition could not be 
legally filed on Sunday; that if such intervening petition 
could be legally filed on Sunday, January 8, 1922, it was 
filed too late and not in accordance with the statute in 
such cases made and provided; and if the petition be 
deemed to have been filed on Monday, January 9, 1922, 
it was likewise filed too late under either the first or 
second proviso of the statute; and that the petition also 
failed to allege the precedent facts showing the date of 
the completion of the work, as administratively deter- 
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mined by the l nited States, through its proper officials. 

The demurrer was overruled. (Rec. p. 16.) Pleas and 
affidavit of defense were filed. (Rec. pp. 17-20.) The 
pleas consist of the general issue, also two special pleas. 
The fourth plea sets forth the fact that the United States 
administratively determined that the work under the 
contract was completed October, 1019, and that the last 
one of the buildings was substantially completed August 
29. 1919. (Rec. p. 17.) The fifth plea alleges the filing of 
the suit on Sunday, January 8, 1922, which could not be 
legally done; that Intervener’s claim was not filed either 
within one year after the performance and final settle¬ 
ment or completion of the work, under said original con¬ 
tract. (Rec. p. 17.) I he motion of Intervener for judg¬ 
ment for want of sufficient affidavit of defense was over¬ 
ruled. (Rec. pp. 20-21.) 

Intervener filed a substituted affidavit of merit (Rec.. 
pp. 21-25), in which Intervener states (Rec.. p. 24), 
“That the said original contract between the said George 
F - Fowling and Company and the United States was 
completed and final settlement made the 8th day of 
January, 1921.” 

In answer to tlie substituted affidavit of merit, the 
surety filed an affidavit of defense (Rec., pp. 25-30) in 
which it is set forth, among other things (Rec.. p. 29), 
that tlie defendant is informed and believes, and expects 
to prove at the trial that the completion of the work 
under the aforesaid contract between the principal con¬ 
tractor and the l nited States was. as a matter of fact, 
administratively determined by the authorized officials 
in charge of the Bureau of Yards and Docks, Navy De¬ 
partment of the United States, to have been in October, 
1919, and that the last one of the buildings under said 
contract was substantially completed on August 29, 1919 * 
that the Intervener did not file its claim in an action 
brought upon the bond described in the declaration, and 



become a party thereto within one year from the com¬ 
pletion of the work under the said contract, as is required 
by the provisions of the statute in such cases made and 
provided (Rec., p. 29); that affiant is informed and be¬ 
lieves, and defendant expects to prove at the trial, that 
all of the work under said original contract was fully 
completed either on August 29, 1919, or in October, 1919; 
that the defendant denies that Intervener is entitled to 
interest claimed by it (Rec., p. 29). 

The substituted affidavit of defense also sets forth that 
the defendant expects to prove at the trial that the terms 
of the contract between the principal contractor and the 
Intervener (the terms of which contract are referred to 
in the petition of Intervener, Rec., p. 12) and made a 
part of its substituted affidavit (Rec., p. 21), provide, 
among other things, that the principal contractor would 
pay to the Intervener 85 per cent of the value of the 
materials delivered and work done in any calendar month, 
on or about the 15th of the following month, based upon 
the estimate of the Officer in charge, and that the final 
payment should be made by the principal contractor to 
the Intervener within thirty days after the completion of 
the work included in said contract (Rec., pp. 26-27) were 
not observed, carried out, fulfilled or adhered to; that 
defendant also expects to prove that the Intervener, 
without the knowledge or consent of the surety, continued 
to furnish the materials and perform the work mentioned 
in Intervener’s bill of particulars for the principal con¬ 
tractor upon the said Bellevue Magazine, under principal 
contractor’s contract with the United States, without 
requiring the principal contractor to make the pay¬ 
ments, during the progress of the work, in the percentage 
aforesaid, and that Intervener thereby agreed to, and 
did thereby materially change the terms of payment 
originally agreed upon and set out in the contract be¬ 
tween the principal contractor and the Intervener (Rec., 
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P- 2/); that the principal contractor became insolvent 
(Rec., p. 27); that on January 12. 1021. the principal 
contractor was adjudicated involuntary bankrupt, in a 
bankruptcy proceeding theretofore filed, in the District 
Court of the I'nited States for the Eastern District of 
Pennsylvania, holding a bankruptcy court, receivers were 
appointed and the cause referred to a referee of said court 
in which bankruptcy proceedings a dividend of 10 per 
cent was awarded to creditors, including Intervener of 
the said principal contractor (Hee.. p, 27). 

The affidavit also avers (Rec., p. 27) that the failure 
and neglect of the Intervener to enforce the mode of pav- 
ment during the progress of the work by the principal 
contractor, as provided by the aforesaid terms and con¬ 
ditions of the contract between the principal contractor 
and Intervener, were without the knowledge or consent 
or acquiescence of the surety, and that by reason thereof, 
and also of the subsequent insolvency of the principal 
contractor, the surety (Rec., p. 2S) was and is thereby 
exonerated and discharged. 

„. Th r S ' lr0,y admits ‘he receipt of the final payment of 
$21.85b.51, from the I'nited States (as set forth in Inter¬ 
veners substituted affidavit Rec.. pp. 24-25) under the 
following circumstances and conditions: That by reason 
of the insolvency of the principal contractor, the suretv 
company itself completed the Bellevue Magazine con- 
traet. and to do so, the surety was compelled to expend 
$33,193.81 for labor and materials, so that upon the 
receipt by the surety of the final payment, the surety had 
tlu'u lost by reason of actual payments by it to complete 
said contract. $11,337.30; that in addition thereto, the 
alleged claims of creditors of the principal contractor in 
this law cause Xo. 06.139, aggregate over $30 000 (Rec 
pp. 2S-29). ' ' ’ 

The substance of the facts alleged in the plea as to the 
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filing of the suit on Sunday is also set forth in the surety’s 
substituted affidavit of defense. (Rec. p. 29.) 

On June 30, 1922, the surety filed a motion to dismiss 
Intervener’s petition for lack of jurisdiction of the subject 
matter because (a) the petition was not filed within one 
year from performance and final settlement of the original 
contract [first proviso of statute] or (b) within one year 
from the completion of the work [second proviso of 
statute]; (c) the filing of the petition on Sunday was 
illegal, and even if legal, the petition was filed one day 
too late by reason of the provisions of the statute. (Rec., 
pp. 30-31.) 

The court overruled the motion to dismiss. (Rec., p. 
32.) The motion of Intervener (Rec., p. 30) for judg¬ 
ment was granted (Rec., pp. 32-33) for the full amount 
claimed, with interest from July 11, 1919, from which 
this appeal was noted and perfected (Rec., p. 33). Assign¬ 
ment of errors is included in the record (Rec., pp. 33-34). 

ASSIGNMENT OF ERRORS 

The trial court erred:— 

1. In holding that Intervener’s petition could be, or 
was, legally filed on Sunday, January 8, 1922. 

2. In holding that the physical filing of Intervener’s 
petition on Sunday, January 8, 1922, “with request that 
process issue forthwith” constituted a legal commence¬ 
ment of Intervener’s suit. 

3. In holding that the filing of Intervener’s petition on 
Sunday, January 8, 1922, with or without issuance of 
process on Sunday, was within proper time. 

4. In not deciding that Intervener failed to file its 
petition within proper time under the statute in such 
cases made and provided. 

5. In holding that the court had jurisdiction of the 
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subject matter to entertain Intervener’s petition, and in 

overruling appellant’s motion to dismiss the petition 

6 In overruling appellant’s demurrer to Intervener’s 
petition. 

,ha f ,hC St3tUte 0f August 13 - (28 

™- rr m d by the StatUte ap P roved February 
24. 190o (33 Stats. 811) permits one, suing as an inter- 

'ening creditor under said statute, to file and maintain 

a cause of action thereunder, after the expiration of one 

>ear from the completion of a contract between the 

nited . tates and the principal contractor 

8 In holding that the appellee, suing as intervening 
creditor under the aforesaid statute, could file its petition 
and maintain the same, more than two years after the 
completion of the work under a contract between the 
I nited States and the principal contractor. 

sufficient! 01011 " 8 InterVener ’ S Substituted affi,la 'it of merit 

ficient. 1 " h ° ldinS aPPdlant ’ S affidavit of defense insuf- 

11. In allowing Intervener interest from July 11. 1919. 
l- In entering judgment for Intervener. 

ARGUMENT 


Errors 1-5 

(a) As to Filing Petition on Sunday 

DSrf^i^^ the supreme - 

m~J1 '' 1S ° ffice ° pen from 9 o'clock a. 
holidays.” ° P ' m '’ exceptlng Sui >davs and legal 

Section 2 provides: 

“It shall be the duty of the clerk. 


upon receiving and 




9 


filing any paper in a cause, to note the date of filing the 
same both upon the back of the paper and on the face 
thereof next to the title of the cause; and such date shall 
be marked also upon each exhibit annexed or prefixed to 
such paper, at the head and on the face thereof.” 

Rules of court have the force of statutes to the extent 
of their operation. They are binding upon the court, 
and upon the suitors and those who represent suitors 
(Judd & Detweiler vs. Giddings, 43 App. D. C. 304). 
Rules of court are made to be obeyed and he who dis¬ 
regards them does so at his peril (Doyne vs. Werner. 48 
App. D. C. 254). The rules of this court regulating the 
matter of appeals and the preparation of the same for 
hearing have the force of law and are binding upon the 
court and suitors and those who represent suitors and 
cannot be dispensed with by the court to meet the ap¬ 
parent hardship of any particular case, in the absence of 
fraud (D. C. vs. Roth, 18 App. D. C. 547). 

Although the entry on the docket was made by the 
clerk on Monday, January 9, 1922, it specifically sets 
forth that Intervener’s petition was filed on January 8 
1922 “in the clerk's office” (Rec., p. 14) which was on 
Sunday. The entry also discloses that the deposit for 
costs was made on Sunday, “with request that process 
issue forthwith” (Rec., p. 14). The delivery of the petition 
to the clerk for filing on Sunday, in the clerk’s office, was. 
we submit, a plain violation of the rule of court that rule 
providing that the clerk’s office shall be open between 
certain hours, “excepting Sundays and legal holidays.” 
The rule permits of no exception, and the fact that the 
clerk of the court, in opening the clerk’s office on Sunday 
and m receiving from counsel for the Intervener the 
petition, together with the deposit for costs, with direc¬ 
tions to issue process forthwith, does not constitute a 
legal filing of the petition. 

There is in force in this District the statute 29 Car. 2, 



Chapter A II contained in Yol. 2, Alexander’s British 
Statutes, page 706, which is: 

‘‘\ I Provided also, that no person or persons, upon the 
Lord’s day. shall serve or execute, or cause to he served 
or executed, any writ, process, warrant, order, judgment 
or decree (except in cases of treason, felony or breach of 
the peace) but that the service of every such writ, process, 
warrant, order, judgment or decree, shall be void to all 
intents and purposes whatsoever; (2) And the person or 
persons so serving or executing the same shall be as liable 
to the suit of the party grieved, and to answer damages 
to him for doing thereof, as if he or they had done the 
same without any writ, process, warrant, order, judgment, 
or decree at all.” 

The above statute is section 54 of Chapter LY, Abert’s 
and Lovejoy’s Compiled Statutes, D. C., page 451. 

Except as “repealed bv express statutory provision, or 
modified by inconsistent legislation, or where it has be¬ 
come obsolete or unsuited to our republican form of gov¬ 
ernment. the common law of England in all its branches, 
both civil and criminal, remains to-day the law of the 
District of Columbia, and it has been repeatedly so held.” 
(Eisner vs. Hughes, 49 App. D. C. 40, 41, citing De For¬ 
rest vs. IT. S., 11 App. D. C. 406.) Common law forms 
of action have not been abolished here. (Miller vs. Am¬ 
brose, 35 App. D. C. 75. 81.) 

Not only is there no statutory provision repealing or 
modifying 29 Car. 2, Chap. YII, Sec. YI, there is direct 
legislation in keeping with and in furtherance of it. Sec. 
tion 1389 Code, D. C., provides that “every Saturday, 
after twelve o’clock noon” (in addition to certain other 
specified days in the year) “shall be holidays in the Dis¬ 
trict for all purposes ” (italics supplied). This court, in 
the case of Oeumpaugh vs. Norton, 24 App. D. C. 290, 
298, held, that the words “for all purposes” in Code Sec- 
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tion 1398, “would seem to broaden the scope of this pro- 

|‘® n S ° “ , t0 make k a PP'y, not only to negotiable 
istruments, but to all official duties and to justify the 

cessation of all official work in the District of Columbia 
0,1 ‘ at ui’f |a y afternoons.” In that case. Sunday and Feb- 
niary — were excluded in the computation 
fn Story vs. Emott, 8 Cowen (N. Y.) 27, the court 
ciinsfiued the fifth section of 2 R. L. 193 of New York, 
which was a re-enactment of section VI of 29 Car. 2. 

t hap. MI, and held that an award made and published 
on Sunday was void. 

The court says (p. 30): 

“Since the 29 Car. 2, there are many decisions in the 
•nglisli books, in which the service of process, and other 

f cts 111 ,l)0 course of judicial proceedings, are held un- 
lawful and void by virtue of that statute.” 

j\nd in Van Veehten vs. Paddock, 12 Johnson (N. Y.) 
178, 180, the court held that process can neither be 
executed nor issued on a Sunday. 

At page 180, the Court says: 

“In the case of Taylor vs. Philips, (3 East 156) Lord 
Ellenborough said, the statute 29 Car. I, was founded 
on public policy, and the regularity or irregularity of 
the proceedings contrary to it. could not depend on 
the assent of the party, or be waived by him. And 
it considerations of policy are to be taken into view, 
they will apply with equal force to the issuing of pro¬ 
cess. For this may, and, indeed, in judgment of law 
must, necessarily impose upon the officers of the court 
the duty of keeping their offices open on Sunday. The 
clerk, if called upon, would be bound to issue the process 
and the coroner bound to receive it. For if it is the right 
of the party to issue process, it is the duty of the officers 
of the court to lend him their aid, if necessary. If it 
depends on the will and pleasure of these officers, whe¬ 
ther they will lend their aid or not, parties may not be 
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placed on the same footing with respect to their remedy 
against a sheriff in cases like this.” 

The Supreme Court in the case of Danville vs. Brown 
128 I . S. 503, 505, says that at common law Sunday was 
dies non juridicus and no strictly judicial act could be 
performed upon that day. 

We submit that Intervener’s petition could not be 
legally filed on Sunday, January 8, 1922. 

(b) What Constitutes the Commencement of Suit 

by an Intervener? 

If the Intervener could legally file its petition on 
Sunday, it is our contention that the mere filing of it 
did not constitute a commencement of suit because 
process could not legally issue on Sunday, and the is¬ 
suance of process is necessary to the legal commence¬ 
ment of an original suit (Huysman vs. The Evening Star 
Newspaper Co., 12 App. D. C. 586, 591, 592, 593) or a 
suit by intervention (Gilbert vs. Endowment Associa¬ 
tion, 10 App. D. C. 316, 334). No order of court was 
passed herein making Intervener a party. 

The general rule in the United States is, that the is¬ 
suance or suing out of the writ, is the commencement of 
the action. Carpenter vs. Butterfield, 3 Johnson (N. Y.) 
146, citing cases. 

And where original process is returned unexecuted, the 
summons must be regularly renewed from term to term, 
until defendant is found; otherwise the action is dis¬ 
continued. (Crumbaugh vs. Otterback, 20 D. C. Rep 
434, 447). 

In Re Construction Co. of Iowa, 6 Fed. 799, the court 
held: 

Before a suit is pending in a state court, for the pur¬ 
pose of the removal act, it must be a suit within the 
meaning of the state law, and the mere filing of a peti¬ 
tion of intervention without any issuance or service of 



notice, or process of any kind, does not constitute a suit 
within the meaning of the law of Iowa. Sec. 2599, Code 
of Iowa, 1873, which says actions are commenced by 
serving notice on defendant, action is identical with suit. 

At page 801, the Court says: 

“The sole question here is whether the mere filing 
of a petition under the state practice in a court of the 
state, without the issuing or service of notice or process 
of any kind, constitutes a suit within the meaning of the 
act. I am clearly of the opinion that it does not. Upon 
general principles, I should say without hesitation that 
process is essential to the institution of a suit.” 

(c) Petition Filed Too Late 

If it is held that delivery of the petition to the clerk 
of the court on Sunday, with direction to the clerk to 
issue process on Sunday, constituted a legal commence¬ 
ment of Intervener’s suit, then it is our contention that 
the suit by Intervener was commenced too late, even if 
the second proviso of the Statute (28 Stats. 278, as 
amended, 33 Stats. 811) is construed according to the 
contention of the Intervener. 

The first proviso of the Statute is: 

“Provided, that where suit is instituted by any of such 
creditors on the bond of the contractor it shall not be 
commenced until after the complete performance of said 
contract and final settlement thereof, and shall be com¬ 
menced within one year after the performance and final 
settlement of said contract, and not later: 

And the second proviso is: 

“And provided further. That where suit is so instituted 
by a creditor or by creditors, only one action shall be 
brought, and any creditor may file his claim in such 
action and be made party thereto within one year from 
the completion of the work under said contract, and not 
later” 
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The Intervener contended in the court below, and such 
contention was adopted by the trial court that, although 
the terms of the second proviso are that interveners shall 
file their claims “within one year from the completion 
of the work under said contract, and not later,” such 
language should be construed to mean “within one year 
after the performance and final settlement of said con¬ 
tract, and not later —the same as though the Intervener 
were an instituting creditor. Even if such construction 
of the second proviso is correct, which we deny, the 
Intervener filed its claim too late. The final settlement 
of the original contract, according to Intervener’s own 
allegation (Rec., pp. 12, 24) occurred January 8, 1921, 
and under Intervener’s construction of the second pro¬ 
viso, its claim, therefore, should have been filed not later 
than January 7, 1922, because the language of the 
statute is “within a year after the performance and final 
settlement of said contract.” In other words, the day 
of final settlement, namely, January 8, 1921, is included, 
because the rule is that when time is counted from an 
act or event, the day on which the act is done or event 
is performed is included, although where time is counted 
from a day, the day is excluded. Macfarland vs. Moore, 
82 App. D. C. 213, where the cases of Arnold vs. U. S. 9 
Cranch, 104, Griffith vs. Bogert, 18 How. 158, Taylor vs. 
Brown, 14/ I . 8. 640, directly in point, are reviewed and 
quoted. 

In the Macfarland-Moore case, where the statute 
authorized and directed the commissioners of the District 
to institute proceedings to condemn land for street exten¬ 
sion purposes “within thirty days after the passage of 
this act,” this court held that the day the act was ap¬ 
proved by the President should be included. The act 
was approved January 9, 1907; the suit was filed Febru¬ 
ary 8, 1907. The court held that the suit should have 
been filed not later than February 7, 1907. 
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In further support of our contention we cite the cases 
of: 

Price vs. Russell, 154 Ky. 824. 

Lebus vs. Wayne Ratterman, 14 Ky. Law, 794 
Patrick vs. Faulke, 45 Mo. 312. 

Le Clair vs. Howley, 18 Wyo. 23. 

Ross vs. Morrow, 85 Tex. 172. 

ERRORS 6-12 

The points set forth in Assignments 6-12 are supported 

by our argument and citation of authorities contained 

m our Brief filed in behalf of appellant in London and 

Lancashire Indemnity Co. vs. Livingston, Intervener, 

No. 3884, now pending in this court. By permission of 

the court, we have annexed heVeto a printed copy of our 

said Brief in No. 3884 and respectfully ask reference 
thereto. 

Assignment of Error 6 herein, relating to the demurrer, 
is covered in our Brief in the Livingston case on pages 
14 to 16. See, also, pages 6 to 13, of our Brief in that 
case, on “Construction of Statute.” 

Assignment of Errors 7, 8, 9 and 10 herein are sup¬ 
ported by our argument in Brief in Livingston case on 
pages 6 to 20. The change of mode of payment under 
contract between the principal contractor and Intervener 
is considered in our Brief in No. 3884 at pages 18-20. 

Assignment of Error 11 herein, is considered in our 
Brief in the Livingston case, on pages 21 to 23. 

W e respectfully submit that the judgment should be 
reversed, with directions to dismiss Intervener’s petition. 

H. J. PACK, 

LEVI H. DAVID, 
Attorneys for Appellant. 
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IN THE 


Glourt of Appeals, District of (Columbia 


No. 3885. 


London & Lancashire Indemnity Company of 
America, a Corporation, Appellant, 

vs. 

Ironclad Roofing Company, Intervenor, Appellee. 


BRIEF FOR THE APPELLEE. 


This appeal is from a summary judgment of the 
Supreme Court of fhe District of Columbia entered 
under the 73rd rule of that court in favor of the Inter¬ 
venor, the Ironclad Roofing Company, against the 
London & Lancashire Indemnity Company of America 
for $1,074.40 with interest from July 11,1919 (Record, 
p. 32). The facts in the present case are similar to the 
facts in the case of London & Lancashire Indemnity 
Company of America vs. J. Livingston & Company, 
No. 3884, in which latter case briefs have been sub¬ 
mitted by both sides, but the case has not been reached 
for argument. Pursuant to leave of court had and 
obtained appellee is filing herewith for consideration 
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in connection with this appeal its brief in the Living¬ 
ston case, No. 3884, which covers errors 6 to 12 as¬ 
signed by the appellant in the instant case. The only 
remaining question to be discussed in the instant case 
not covered by the brief in the Livingston case is with 

regard to the filing by the appellee of its petition of 
intervention on Sunday. 

ARGUMENT. 

The appellant’s contentions as covered by his brief 
on errors assigned are: 

First. That intervenor’s petition could not legally 
be filed on Sunday; 

Second. That the filing of the petition with the Clerk 

of the Court on Sunday with direction to issue process 

forthwith was not a commencement of intervenor’s 
suit; 

Third. That even if the foregoing two contentions 
are not considered sound, the petition was neverthe¬ 
less filed too late. 

PETITION LEGALLY FILED ON SUNDAY. 

The petition in this case was filed in the clerk’s office 
of the Supreme Court of the District of Columbia with 
one of that court’s regular clerks with deposit for 
costs and request that process issue forthwith. (Rec¬ 
ord, p. 14.) The appellant calls the court’s attention 
to Section 1 of law rule 4 of the Supreme Court of the 
District which provides: 

The clerk shall keep his office open from 9 a.m 

days ” P ’ m ‘’ exceptillg Sundays and legal holi- 
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and contends, therefore, that the filing of the petition 
m the instant case on Sunday was contrary to that 
rule of court. It is to be noted that there is no state¬ 
ment m that rule prohibiting the clerk from opening 
his office either a period before 9 o’clock a.m., or for 
keeping his office open a period after 4 p.m., nor is 
there any statement prohibiting the clerk from open¬ 
ing his office on Sunday. If appellant’s contention in 
t is regard is sound then this rule must be strictly en¬ 
forced and if a party should happen to be in the 
clerk’s office a few minutes before 4 o’clock and be¬ 
cause of others ahead of him, was not attended to by 
the clerk until five or ten minutes after 4,—any papers 
tins party might file at that time (according to appel¬ 
lant’s contention), would be illegal. In other words, 
not filed. It seems that to but make this casual obser¬ 
vation on this point shows the ridiculousness of the 
contention that the existence of this rule of court of 
itself would make the filing of a paper illegal when 
done at a time other than that expressly stated that 
the clerk was required to keep his office open. 

cases to show that at the 
common law Sunday was a dies non juridicus and no 
strictly judicial act could be legally performed on that 
day. This is undoubtedly the common law and it is 
true that there is no expressed enactment in this Dis¬ 
trict with regard to Sunday, but it is also true that the 
prohibition of the common law in this regard extends 
only to judicial acts and not to acts performed in a 
cause which are ministerial in their nature. (See 37 
Cyc. 583, 584.) In 37 Cyc. 585 under the heading 
“Filing Pleadings,” it is stated: 

“As the filing of a complaint and its reception 
by the clerk are ministerial acts, they are not void 
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when done on Sunday, under statutes prohibiting 

the opening of courts and the transaction of iudi- 
cial business.” 

Therefore, the reception by the clerk in the instant 
case of the petition of the intervenor the Ironclad 
Roofing Company, together with costs of suit and to- 
gethei vith instructions to issue process forthwith is 
a mere ministerial act not prohibited at common law, 
nor by statute nor by the rules of court. 

INTERVENOR’S SUIT WAS COMMENCED 

JANUARY 8, 1922. 

The appellant also advances the contention that even 
if intervenor could legally file its petition on Sunday, 
the filing of this petition as was done in the insant case, 
was not the commencement of the suit. His view ap¬ 
parently is that until there is actual service of pro¬ 
cess, the suit has not been commenced. Appellant cites 
to support his contention in this regard the case of 
Huysman vs. The Evening Star Newspaper Company, 
1- App. D. C. 586, but an examination of the opinion as 
written by Mr. Justice Morris in the case shows plainly 
that the law as therein enunciated is contrary to the 
contention of appellant. The cited case supports ap¬ 
pellee ’s contention in the matter. In Huysman vs. The 
Evening Star Newspaper Company, supra , the court 
held that the plaintiff in that case filed a petition and 
while giving instructions to issue process forthwith 
evidently countermanded that instruction to the clerk, 
subsequently took the original declaration from the 
files and took no further steps of any kind to press the 
case for upward of nine years, when a new declaration 
was filed. Under such circumstances the plaintiff in 
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tte Hiiyssmftn case, supra, attempted to defend a plea 
of the statute of limitations based on the declaration 
previously filed and the court held the defense insuffi- 
cient and stated at page 592: 


It may be added also, that it was and is the 
piactice to endorse on the declaration a formal 
Older by the plaintiff’s attorney to the clerk to file 
(.declaration and to issue process thereon; and 
that thereupon the clerk, as of course, issues the 
summons and a copy of the declaration and notice 

marshal ** ^ ^ 1 “ in the hands of the 
arsnai. If there was such an order in 

« r«» C ’ 1™ evi dontly countermanded 
by the plaintiff s attorney; * * * 

Under these circumstances, can we regard the 

mere filing of a declaration without service of pro- 

cess thereunder, and, as we are compelled to infer, 

hout any intention to have such process issued 

stnt e f Ve< r r 8 . s , u ® cient s i°P running of the 
statute of limitations? We think not. It mav be 

that when a plaintiff has filed his declaration and 

^ was incumbent on him to do to¬ 
wards the issue and service of process ™d 
there has been failure of such issue or se’rvice 
not through any act, intervention or omission on 
his Part, he should not lose the benefit of his dili- 

nermitw? * he . s * atute of limitations should not be 
p mitted to intervene and it mav also be that 

,", hen a declaration has been filed in due time and 
there has been due issue and service of process 
ereafter, such issue and service of process 
s iould be regarded as having relation back to the 
time of filing of the declaration as the time of the 
commencement of the suit and to the declaration 
itself as the first act in the suit.” (Italics ours.) 

The court continuing in the Huysman case at page 
595 says: ^ 6 
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“But, in the absence of specific legal provision 
upon the subject, the true rule, wherever the 
original writ of the common law or its modified 
substitute has been abolished, and the first step in 
a legal proceeding is the filing of a declaration, as 
with us, is that stated by the Court of Appeals of 
in the case of Bank of the United 
States v. Lyles, 30 Gill & John, 326, wherein it 
was held that ‘the running of the act of limita¬ 
tions is arrested by the docketing of an action, 
"ith direction to the clerk to issue the necessary 
process, whether such process is issued or not.’ ” 
(Italics ours.) 

This court in the Huysman case also adopted the 
language of the Supreme Court of the State of Texas 
in the case of Maddox v. Humphries, 30 Tex. 494, 
wherein it was said: 

“We therefore consider that the suit was not 
instituted till the petition was filed with the clerk, 
and he was expressly or impliedly requested to 
issue the process.’’ 

This court, therefore, in a well-reasoned opinion in 
the Huysman case, supra, very plainly stated the law 
to be directly contrary to appellant’s contention and 
the statement of the court in that case reviewing au¬ 
thorities on the subject, we submit, settles the law in 
this District that the filing of a declaration with the 
clerk together with the deposit of costs and instruc¬ 
tions to the clerk to issue process forthwith is a com¬ 
mencement of the action. Measured by the rule as 
thus laid down this intervention was legally com¬ 
menced on January 8, 1922. There w^as no dereliction 
on the part of the plaintiff thereafter in prosecuting 
the matter as the record show's that copies of the decla- 
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ration and affidavit which the clerk placed in the hands 
ot the marshal were served personally on the defend¬ 
ant surety company January 10, 1922. 

PETITION FILED WITHIN TIME. 

Appellant also advances the contention that inas¬ 
much as final settlement of the original contract oc¬ 
curred January 8, 1921, and the act provides for filing 
ot intervener’s petition within one year after the 
performance and final settlement of said contract, the 
.te of final statement, viz: January 8, 1921, is to be 
included in the computation of the one year period and 
that therefore the petition could not be filed later than 

« all iooo y 7 ’ 19 , 2 , 2 ' The petition bein g Sled on January 
, ’ a PPellant accordingly contends the court 

lacked jurisdiction as the action had been barred. In 
support of this contention appellant cites Macfarland 
v. Moore, 32 App. D. C. 213, which appellant says is 
directly in point” with the facts in the instant case. 
The facts m the case of Macfarland v. Moore, supra 
show that the point involved there was whether or not 
an Act of Congress approved January 9, 1907 pro¬ 
viding for the condemnation of certain private prop- 
er y in the District of Columbia, which provided that 
suits for such condemnation must be instituted in the 
Supreme Court of the District of Columbia “within 
thirty days after the passage of this act” was still in 
effect and authorized the Commissioners of the Dis- 

a n ^7 ma . mtain a P etiti on in this regard on February 
’ 1907. A mohon to dismiss was granted on the 
theory that the Act was in derogation of property 
rights and that as such demanded strict construction 
and accordingly followed the line of cases which in- 


elude the first day and exclude the last day in com¬ 
puting time. 

The court recognizes in Macfarland v. Moore, supra , 
that there is considerable conflict of authority on this 
question of including the terminus a quo in computing 
the period of time, and concluding its opinion at page 
216 stated: 

“The act under consideration is in derogation 
of property rights, and is therefore, not entitled 
to receive the liberal construction contended for 
by appellants.” 

The natural inference, therefore, is that if the mat¬ 
ter was one for liberal construction the first day would 
have been excluded and the last day included. In an 
examination of the cases on this subject it appears 
that where the computation is made from an act done, 
and the date on which the act is done is included is 
usually in instances where the court is holding valid y 
acts done on the date of the passage of some statutory 
enactment or to prevent the derogation of some vested 
property rights by such a construction. 

Tn American and English Encyclopaedia of Law 
Vol. 28, p. 214, it is stated: 

“Where the computation is to be made from or 
alter an act done, or at the time of an act, or the 
happening of an event, the rule, supported by the 
weight of authority , is that the day of the act or 
of the happening of the event is to be excluded, 

and the last day of the period included.” (Italics 
ours.) 

And further: 

A large number of old cases and a few modern 
ones hold that the day of the act or of the event is 
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to be included, but nearly all of these cases are 

now overruled or disregarded in the jurisdictions 
where decided.” 

In 49 L. R. A., 227 (note), it is stated: 

“ Both under the more modern common law rule 
and under statutory method, however, the general 
rule is that in computing the time within which a 
writ of error must be brought or an appeal taken, 
the day ot the entry of the judgment, decree oi- 
order appealed from should be excluded * * * 

and in computing a period of one year within 
which proceedings in error might be commenced, 
it would commence to run on the day following 
the date of final rendition of judgment and termi¬ 
nating on the day and the month numerically cor¬ 
responding in the following year.” 

The case of Taylor v. Brown, 147 U. S. 640, referred 
to by this court in Macfarland v. Moore, supra, and 
relied on by appellant in his brief, rather tends to 
support the position of appellee. The court in the 
course ot the opinion in Taylor v. Brown, supra, dis¬ 
cussing this question, said at page 644 : 

‘.‘ I “ Matthews v. Zane, 7 Wheat. 164, 211, Mr. 
Unet Justice Marshall remarked that it was the 
known rule ‘that a statute for the commencement 
ot which no time is fixed, commences from its 
date ; and in Arnold vs. United States, 13 U. S 
Cranch 104 120, in which it was held that a statute 
providing that it should take effect ‘from and after 
the passing of this act’ took effect immediately, 
Mr Justice Story said that ‘it is a general rule 
that when the computation is to be made from an 

act done, the day on which the act is done is to be 
included.’ 

But this cannot he said to he a universal rule 
either m England or this country. * * * 
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While it is desirable that there should be a fixed 
and certain rule upon this subject, it must be con¬ 
ceded that the rule which excludes the terminus 
a quo is not absolute, but that it may be included 
when necessary to give effect to the obvious inten¬ 
tion.” (Italics ours.) 

Accordingly, therefore, it would seem to follow that 
the first day will not be included to defeat a right 
which it was certainly intended by Congress to vouch¬ 
safe fully to a labor and material man against the 
surety on the contractor’s bond. 

The Chief Justice in Taylor v. Brown, supra , con¬ 
tinuing, reviewed and adopted the language in Griffith 
v. Bogert, 18 Howard, 158, 163, in which Mr. Justice 
Greer, speaking for the court, discussed the vexed 
question of the inclusion or exclusion of the day ter¬ 
minus a quo with great vigor, and said: 

“It would be tedious and unprofitable to at¬ 
tempt a review of the very numerous modern de¬ 
cisions, or to lay down any rules applicable to all 
cases. Every case must depend on its own cir¬ 
cumstances. Where the construction of the 
language of a statute is doubtful, courts will al¬ 
ways prefer that which will confirm rather than 
destroy any bona fide transaction or title. The 
intention and policy of the enactment should be 
sought for and carried out.” (Italics ours.) 

In deciding to include the first day in Taylor v. 
Brown, supra , the reason of the court in so doing is 
made evident by the following language which it 
quotes and adopts from Griffith v. Bogert, supra: 

“The construction which would exclude the day 
of the date is invoked, not to avoid a forfeiture or 



11 


confirm a title, but to destroy one , obtained by a 
purchaser in good faith under the sanction of a 
public judicial sale . 99 (Italics ours.) 

In the case at bar the construction which would ex¬ 
clude the first day (Jan. 8, 1921) and include the last 
day (Jan. 8, 1922), is invoked to avoid a forfeiture and 

to confirm a right given by Congress to the material 
man. 

In the case of Sheets v. Seldon, 2 Wallace, 190 Mr. 
Justice Field said: 

The rent becoming due on the first day of May 
the one month from that time within which the 
payment was required to be made to prevent a for¬ 
feiture, expired on the first day of June following. 
In the computation of the time, the day upon which 
the rent became due was to be excluded. The gen¬ 
eral current of the modern authorities on the in¬ 
terpretation of contracts, and also of statutes, 
where time is to be computed from a particular 
day or a particular event , as when an act is to be 
perfoimed within a specified period from or after 
a day named, is to exclude the day thus desig¬ 
nated, and to include the last day of the specified 
period. ‘When the period allowed for doing an 
act, says Mr. Chief Justice Bronson, ‘is to be 
reckoned from the making of a contract, or the 
happening of any other event, the day on which 
the event happened may be regarded as an en¬ 
tirety or a point of time , and so be excluded from 
the computation (Italics ours.) 

Also in Smith v. Gale, 137 U. S, 577, Mr. Chief Jus- 
tice Fuller stated: 

‘‘In computing the two years after the entry of 
a final judgment, decree or order, sought to be re- 


viewed in this court, within which the writ of error 
must be brought or the appeal taken, the day of 
entry of such judgment, decree of order should be 
excluded.” 

In 27 Cyc. 118, under the title 44 Mechanics Liens,” 
it is stated: 

44 In determining whether or not notice has been 
given at the proper time the courts adopt the usual 
method of computing time by excluding the first 
day and including the last.” 

• 

Also in the case of Trustees of the German Lutheran 
Church v. Heiss & Co., 44 Md., 453, which involved the 
validity of certain mechanics liens, one of the ques¬ 
tions being whether or not the lien was filed within a 
time prescribed by the statute. On this question Judge 
Alvey at page 476, stated: 

“But, upon the construction which we place 
upon the terms of the statute, we think the claim 
in question ought to be allowed. The day upon 
which the last item in the account is charged 
should be excluded, in the computation of the time, 
within which the lien claim could be filed. In this 
case the six months commenced to run on and 
with the tenth of January, 1873, the ninth, the day 
on which the last item in the account was de¬ 
livered , being regarded as an entirety, or as a 
mere point of time , and hence excluded from the 
computation. This would seem to be in accord¬ 
ance with the rule now generally established, 
though there may be exceptions to it. * * * There 
is no sufficient reason suggested why the rule 
should not be applied to this case; and, ac¬ 
cording to the rule, the entire day of the ninth of 
July, 1873, was included within the six months al- 


&•’*(, ,or filins ,heir,ot 

III th e case of Neurath v. D. C, 17 Court of Claims, 

the conrt 111 construing a statutory provision that 
the prosecution of all such claims shall be commenced 
in the Court of Claims by the filing of a petition within 
six months from the passage of the Act,” said: 

, ■ language to be construed raises the ques¬ 
t'll 'S T I? day °f the P assa ge of the act 
shall be included or excluded in the computation 

of the six months from the passage of the act.’ If 
*5® S1 * months expired with the close of 
ie ii? ee,,th fll Wt , , ensuin g December, and the 
hi time 6 6d e - If excIuded > ^ was filed 

T r? ?r° re i?V a cen tury the doctrine laid down by 
Lord Mansfield m Pugh v. Duke of Leeds, Cowp 

4 seems to have been received and accepted by 
courts and legal writers, and may be thus sum¬ 
marily stated: That, in a computation of time the 
sense of the word ‘from’ must always depend upon 
he context and subject-matter; and that courts 

? T S fJ° construe the word as to sus- 
am the deeds of the parties and give effect to their 
wteahem, anti not to overthrow their deeds or de¬ 
feat their intention. Before that day there had been 

roVt°b? rariet / 0f vie ' vs . as to the proper mean- 
Ma wJm? j ln sn< * circumstances; and Lord 

‘ th , 6 Ca8e t0 stand over - ^id: 

® J fit that ® 13< ? Ie m n judgment should be 

Eed" P ° ln haS bCen 80 much con - 

When, then, we enter upon the construction of 

liV’?!? fr ° m t , h - e P assa g e of this act,’ we may 

,w\hl i e t gen ?? lntenti on of Congress in pass^ 
ng the act, which may be legitimately inferred 

from its title, though that may not be relied on to 



control the construction of its terms. Judged 
by its title, the general purpose of this act is ‘to 
provide tor the settlement of all outstanding 
claims against the District of Columbia. ’ It is 
our duty to effectuate , and not to defeat , impede , 
or embarrass that purpose. * * * 

The defendant, at the argument, relied mainlv 
on the case of Arnold v. U. S. 9 Cranch, 104, as con- 
trolling the interpretation of this statute. But we 
cannot so regard it. The question there was 
whether an act of Congress went into force on the 
day of its passage or on the next day, and the 
court decided in favor ot the day of its passage. 
In this case there is no question whether the act 
took effect on the day of its . passage. Beyond 
doubt it was a law on the sixteenth of June, 1880, 
and the question is merely as to a computation of 
time from its passage . 99 (Italics ours.) 

It "was certainly the intention of Congress in enact - 
ing the Heard law to provide a liberal right in the 
labor and material men to sue on the contractor’s bond, 
and the decisions on that act are voluminous, holding 
that the act is to be liberally constituted to effectuate 
that intention. 

This is very forcibly expressed in the recent case of 
Illinois Surety Co. v. John Davis Co., 244 U. S. 376, in 
the following language: 

The purpose of the Act was to provide remedy 
for the payment of all persons who provide labor 
or material on public work. This was done by 
giving a claim under the bond in lieu of the lien 
upon land and public buildings customarv where 
property is owned by private persons. Decisions 
of this Court have made it clear that the statute 
and bonds given under it must be construed liber¬ 
ally in order to effectuate the purpose of Congress 
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as declared in the Act. In every case which has 
come before this Court where labor and materials 
were actually furnished for and used in part per¬ 
formance of the work contemplated in the bond 
recovery was allowed, if the suit was brought 
within the period prescribed by the Act. Tech- 

r?,, rul f S ot,lerwise protecting sureties from 
liability have never been applied in the proceed¬ 
ing under this statute.” (Italics ours.) 

Accordingly, therefore, under the facts of the pres¬ 
ent case, there is no question that the intervenor 
furnished the materials on account of which payment 
is sought; that the materials went into the structure 
for which the general contractor was paid; neither is 
there any question that the intervenor has not re¬ 
ceived the balance due as claimed. The bond of the 
surety company was expressly conditioned in accord¬ 
ance with the intention of the statute, to guarantee the 
prompt payment of all labor and material claims. The 
contention, therefore, advanced- by the surety com- 
panj, appellant herein, is a highly technical one, and 
asks this court to give a strict construction of this 
vexed question of computation of time to defeat an 
unquestioned obligation of the surety company. Such 
a strict construction in the instant case would destroy 
the right of this intervenor for payment for material 
actually furnished and accepted and for which it has 
not received payment and it is therefore in derogation 

of intervenor’s very definite property rights in the 
premises. 

It is not believed that this is a kind of case contem¬ 
plated by the decision in Macfarland v. Moore, supra, 
but rather is one which furnishes a good reason for de¬ 
parting from the strict construction therein adopted 


and following a liberal construction. This procedure 
under the statute is a substitute, with respect to Gov¬ 
ernment buildings for the right to file mechanics liens 
for labor and materials furnished. It is universally 
recognized that all statutes having to do with mechan¬ 
ics liens are liberally construed to sustain the right of 

the lienor rather than to effect a forfeiture of that 
right. 

In conclusion, therefore, on this phase of the case it 
is believed the appellants contentions are not sup¬ 
ported by the authorities nor sound reasoning and the 
judgment appealed from should be affirmed. 

Respectfully submitted, 

Bynum E. Hinton, 
Attorney for Appellee. 










